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Current Topics. 


Judicial Appointments in the United States. 
ALTHOUGH defeated in the first round in his conflict with 


Congress on the subject of an increase of the personnel of | 


the Supreme Court by the infiltration of additional members 
chosen for their sympathetic attitude towards the New Deal, 
President RoosEvELT, nothing daunted, has initiated a 


fresh move in his campaign to infuse into the court the | 


leaven of opinion favourable to his views by nominating 


Senator Biack to fill the vacancy created by the retirement | 


of Acting Justice Van DevANTER. The Senate, which has a 
controlling voice in the matter, has now given its consent, 
after carefully considering the whole situation. It is, of 
course, not for us in this country to criticise the manner in 
which judicial vacancies in another country should be filled, 
but we are happily spared the unfortunate tension between 


the head of the Government and the Legislature which we | 


see prevailing at the moment among our kin beyond the sea. 
With us, in the past, political views have sometimes been 
allowed to have an undue influence in the selection of judges, 
but, happily, in more recent times, professional, rather than 
political, merit has been the determining factor; and we 
have nothing analogous to the procedure which obtains 


in the United States by which the approval of either House | 


of Parliament is necessary for the particular selection. It 


is true that by recent legislation there cannot be an increase 
beyond a certain number of the Supreme Court judges | 


without the consent of Parliament, but this is due to financial 
and not to personal considerations. 


Criminal Statistics. 

SEVERAL points of interest emerge from a perusal of the 
Criminal Statistics for England and Wales in 1935 which 
were recently issued by the Home Office (H.M. Stationery 
Office, Cmd. 5520, price 3s. 6d. net). One of them is the 
very small proportion of offenders who committed the more 


serious crimes, as is illustrated by the fact that over 99 per | 


cent. were dealt with by magistrates and that fewer than 
1 per cent. were tried at assizes or quarter sessions. Moreover, 


non-indictable offences outnumbered indictable offences by | 
the proportion of ninety-one to nine, while the proportion of | 


the latter dealt with by magistrates on the one hand, and 
by the assize courts or quarter sessions on the other, were 
as eight to one. In light of these considerations, the total | 
number of persons found guilty of offences, in round figures 
760,000, does not exhibit such a state of lawlessness as might | 


at first be imagined, while the increase of some 101,000 
offences compared with the previous year is very largely 


| accounted for by the traffic offences, which numbered about 


430,000, or nearly 99,000 more than during 1934. The report 
records that during the year eight persons were executed for 
murder, and seven death sentences were commuted to penal 
servitude for life. There were known to the police 87 cases 
of murder of 101 persons aged one and over, and in 41 cases, 
involving 50 victims, the murderer or suspect committed 
suicide. The steady decline in the number of suicides since 
1932, when the total was 5,657, continues, the figure for 1935 
being 5,156, or 330 less than that for the preceding year. 
Serious crimes of violence against the person numbered 1,397, 
or 0*2 per cent. of the total number of offenders, and of these 
nearly 70 per cent. were dealt with by courts of summary 
jurisdiction. Larceny, which accounts for some three-quarters 
of the number of indictable offences, covers crimes of varying 
gravity, and the same may be said of breaking and entering, 
which embraces serious cases of burglary and housebreaking 
and minor cases where children and young fersons broke 
into empty premises. Men found guilty of crime outnumber 
women by eight to one, though, even among the former, age 
exercises a restraining influence. Thus 10 per 1,000 of boys 
under sixteen were in 1935 found guilty of crime. For the 
next five years the figure is reduced to seven, for the next 
ten years to between four and five, while in the case of men 
over thirty the corresponding figure is between one and two. 


Probation of Offenders. 

THE report draws attention to the varying degree in which 
use is made throughout the country of the probation service. 
Only a small proportion of offenders over seventeen dealt 
with by courts of summary jurisdiction were sentenced to 
imprisonment, the majority being dealt with either by fines 
or under the Probation of Offenders Act, 1907. But the 
percentage of persons placed under the supervision of a 
probation officer varies enormously, being as high as 44 per 
cent. in Hertford and as low as 3°8 per cent. in Monmouth. 
Figures for town districts show a considerable though less 


| striking variation, as may be illustrated by quoting the 


figures for the Metropolitan Police District and for Liverpool, 
which are 28 and 10 per cent., respectively. The hope is 
expressed in the report that justices in each district will 
study the figures and that in those districts where com- 
paratively little use is made of the probation service for adult 
offenders they will consider why their figures are below the 
average, and whether, in future, more use should not be 
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made of a method which the experience of other courts has 
shown to be valuable. The importance of the number of 
probation officers being adequate for the duties they are 
required to perform is also emphasised. Substantial use 
seems to have been made of the services of the probation 
officer in almost all cases in regard to offenders under 
seventeen, about one-half of the juvenile offenders having in 
most districts been placed under supervision, though even 
here there is evidence of considerable diversity in practice. 
However, the matter is, of course, one for the magistrates 
themselves and it is not surprising to find some variation in 
the manner in which a discretion, which is theirs, is exercised. 


Share-Pushing: Prevention by Legislation. 

How far the more gullible section of the community is 
entitled to look to the State to protect it against its own 
folly is a question to which a wide variety of answers might 
be given, but there can be little doubt that the predatory 
activities of ‘‘ share-pushers ” are proper matter for restrictive 
and punitive legislation. The report of the committee 
which was appointed by the Board of Trade in December, 
1936, under the chairmanship of Sir ArcHiBALD Bopk1n, 
to consider the operations commonly known as share-pushing 
and share-hawking and similar activities, and what, if any, 
action is desirable, will, not improbably, have found its 
way into the hands of many of our readers who will doubt- 
less have formed their own views as to the effectiveness 
and desirability of the proposed measures to abate these 
pests. The report itself (H.M. Stationery Office, price 
Is. 3d. net) will be duly considered elsewhere in our pages 
and it only remains for us here to allude in the briefest 
possible manner to some of the principal recommendations. 
The committee does not favour the suggestion that all stock 
and share dealers or brokers should be obliged to belong 
to one or other of the existing stock exchanges, nor does 
it advocate the formation of a new organisation of those 
who at present carry on dealings in stocks and shares as 
outside brokers, but it proposes that all persons now carrying 
on business in dealing with stocks and shares as principals 
or brokers, or who after an appointed date desire to follow 
this occupation shall be registered with a central authority. 
It is not maintained that the scheme of registration advocated 
will make it absolutely impossible for any person whose 
ultimate intention is to defraud to obtain registration, but 
it is urged that if the conditions suggested are adopted, 
the abuses involved in share-pushing and similar activities 
should in future be markedly reduced in number and extent. 
But it is rightly observed that the principal safeguards 
to the public in these cases consist in the vigilant activity 
of the police, prompt action, and adequate provisions for 
putting the criminal law in force in all cases at the public 
expense where sufficient evidence can be secured, while 
members of the public who have cause to complain of share 
frauds, actual or attempted, are urged to do their part by 
prompt communication with the police authorities and to over- 
come their reluctance to confessing their imprudence in having 
made “investments”? without advice from reliable sources. 
Registration. 

THE committee recommends the appointment by the 
Board of Trade of a registrar, whose duty it shall be to keep 
a register, open to public inspection, of the names of dealers 
in stocks and shares, and that it should be unlawful for any 
persons, other than members of existing stock exchanges 
or of such other association or institution to be formed and 
with whose rules the Board of Trade is satisfied, to transact 
with the public any business in stocks and shares or to hold 
themselves out as transacting such business unless registered. 
Essential conditions for registration should be the giving 
of information, and applications should be supported by 
references, while, except where a business has been in the 
same hands for at least three years before registration, the 





applicant should give sureties to the amount of £500 for a 
certain period. A person should be removed from the register 
by order of the court on conviction for an offence against the 
share-pushing legislation, or any offence involving dishonesty, 
or in any civil proceeding in which fraud or dishonesty 
is proved, or if he has pleaded the Gaming Act, or is an 
undischarged bankrupt. Corresponding proposals are made 
with respect to a person describing himself as a stock or share 
dealer, and amendments, which cannot be gone into here, 
are proposed to s. 356 of the Companies Act, 1929, and s. 32 
of the Larceny Act. Provision is also made for search 
warrants of books and accounts in any premises occupied 
by suspected persons, and for the inspection of the banking 
accounts of such persons. Circulars and advertisements 
not issued by exempt persons or registered dealers should 
be governed by the prohibition contained in s. 63 of the 
Post Office Act, 1908; printers and manifolders should 
be prohibited from supplying matter containing offers for 
sale or invitations to deal in stocks and shares or to take 
part in pools, except on the direct orders of registered or 
exempt persons; names, addresses and occupations of 
witnesses complaining of having been defrauded should, 
subject to the approval of the court, not be published; 
while transactions with the public based on the rise and fall 
in the value of securities or commodities or metals in which 
no genuine contracts to buy or sell the same are entered 
into should be deemed to be dealing in stocks and shares. 
Such, in briefest outline, are the main recommendations 
contained in the report which, as has been stated, will be 
more fully considered in a future issue. 


Affiliation Proceedings : Blood-Group Tests. 

In the current number of The Law Society's Gazette, it 
is stated that the attention of the council has recently been 
drawn to the possibilities of the application of blood group 
tests to legal questions. Researches of the American scientist 
Landsteiner and others are said to have established the 
conclusion that the blood of every human being belongs, 
according to its possession or lack of certain characters, 
to one of twelve blood types, and that none of these characters 
can appear in the blood of a child unless it is present in the 
blood of one or both parents. Assuming the accuracy of 
the foregoing conclusions, which are said to have been.amply 
confirmed by statistical tests, it follows that a man to whom 
it is sought wrongfully to attach liability in affiliation pro- 
ceedings might, by submitting to the requisite test, be able 
to establish the fact that he was not the father of the child. 
Moreover, where the paternity is known to lie between two 
men and one is eliminated by the tests, liability would 
naturally be attached’to the other. But it is obvious that 
in many cases no conclusive result would be forthcoming 
and a man might well refuse to undergo the test in view of 
the fact that tests of his blood and that of the child might 
disclose similarities in no way connected with alleged parent- 
hood. Cases in which non-paternity can be established 
are stated to average one in three at present, and advance 
in scientific knowledge may, of course, well increase this 
proportion. The tests are widely used in Europe and their 
use in the United States is said to be spreading rapidly. 
How far they are appropriate to the system of law in this 
country is a question raising wide issues which cannot be 
dealt with in a short note. The necessity for the utmost 
caution is, however, obvious. Our contemporary, to whom 
we desire to express our indebtedness for the information, 
intimates that the council of The Law Society has been in 
communication with the Home Office on the subject and that 
a letter has been received which states that the Home Office 
considers it desirable that the possibilities of the tests should 
be more widely known than appears to be the case at present. 
Reference is also made to the treatment of the matter in 
The Medico-Legal and Criminological Review for April and 
July, 1937. 
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Criminal Law and Practice. 
THE METROPOLITAN POLICE COURTS. 


On 31st July, 1936, a Committee presided over by Sir Alexander 
Maxwell was appointed “to enquire into the exercise of 
summary jurisdiction in the Metropolitan Police Courts 
District, including the distribution of work among the various 
Metropolitan Police Courts and the Juvenile Courts and the 
allocation of functions to these Courts and the Petty Sessional 
Courts respectively, and to report what changes, if any, 
are required to facilitate the transaction of business, and to 
make adequate provision for public needs, having regard 
to the character of the business.”’ 

Among the witnesses heard by the Committee were the 
Chief Magistrate of the Police Courts of the Metropolis, 
seven of the metropolitan magistrates, a provincial stipendiary 
magistrate, a number of chief clerks to justices, and other 
representative persons interested in the exercise of summary 
jurisdiction in London. Memoranda and replies to questionnaire 
were also received by the committee. 

On 28th June, 1937, the Committee submitted its report 
to the Home Secretary, and it was published on 30th June, 
1937 (Report of the Departmental Committee on Courts 
of Summary Jurisdiction in the Metropolitan Area. His 
Majesty’s Stationery Office, price 9d.). It suggests certain 
radical alterations which are urgently required to remove 
congestion and delay in the administration of summary 
justice in the Metropolis. 

It is a truism in this country that delay in connection 
with the administration of justice is a defect which vitally 
affects the ancient rights of fair trial and of liberty of the 
individual. Recommendations aiming at expeditious and 
efficient justice are always to be welcomed. 

The Metropolitan Police Courts District is a convenient 
expression for the aggregate of the police court divisions 
constituted under s. 2 of the Metropolitan Police Courts 
Act, 1840. The district covers the central part of the- Metro- 
politan Police District, and corresponds with the County 
of London, except that a part of the Metropolitan Borough 
of Hampstead is outside the Metropolitan Police Courts 
District. There are in the district two distinct types of 
courts of summary jurisdiction. The first type consists 
of the courts held by “ professional ’’ magistrates appointed 
by the Crown on the recommendation of the Home Secretary. 
No more than twenty-seven may be appointed under the 
Metropolitan Police Courts Acts, 1839 and 1840. The other 
type consists of the courts held by the justices of the County 
of London, 

The summary jurisdiction of the lay justices has never 
been removed, and although the Metropolitan Police do not 
bring any cases before these courts, the local authorities 
continue to bring cases, for example, under the Shops Acts, 
Public Health Acts, Weights and Measures Acts, Education 
Acts, etc., and, in some districts, proceedings for the recovery 
of rates. It is, however, provided by s. 42 of the Metropolitan 
Police Courts Act, 1839, that no lay justice or the clerk 
of any lay justice ‘‘ shall take any fee or recompense for any 
act by him or them done or to be done as justice of the peace 
or clerk . . . within any part of the Metropolitan Police 
District for which a Police Court shall have been established 
under the authority of this Act.” 

Outside the Metropolitan Police Courts District it has 
always been recognised that the object of appointing a 
~ professional ” magistrate is not to supersede the lay justices 
but to supplement their work. The practice usually is to 
have in the same building several court rooms ; the clerk to 
the justices is also clerk to the stipendiary, and he and his 
assistants give the necessary help to the several courts. The 
Metropolitan magistrates, on the other hand, sit in courts 
provided by the Receiver of the Metropolitan Police District 


lay justices usually sit in town halls, expenditure on 
accommodation being provided from the county fund. 

The Metropolitan magistrates, says the report, have 
secured the contidence of the people, including particularly 
many of the poorer people, and accordingly the proposals are 
based on the view that the “ professional’ magistrates 
should continue, as at present, to have the predominant 
responsibility for the work of summary jurisdiction in London. 

The report proposes that the Metropolitan magistrates 
and the lay justices should sit in separate court rooms in 
the same building. It is not thought generally advisable 
that a stipendiary magistrate should sit with lay justices, as 
he does in one or two places outside the Metropolitan Police 
Courts District, as that would aggravate the danger of 
congestion, because proceedings before a bench of several 
persons are necessarily slower than proceedings before a 
single magistrate. 

The vast development of motor traffic in recent years has 
been responsible for a very considerable increase in the work 
of Metropolitan police courts. The reason for the congestion 
is not that the total number of cases tried is larger than 
formerly, but because the total number of defended cases is 
larger than ever before. 

From the point of view of the criminal lawyer, the most 
interesting part of the report is that dealing with the evils 
of congestion. The lengthy periods of sometimes two or 
three months which elapse between the application for 
summons and the hearing dims the recollection of witnesses. 
The long cause lists produce risks of an undesirable appearance 
of haste or of actual miscarriages of justice. Frequent 
adjournments result in delays of justice and, in criminal 
cases where no bail is granted, in the unnecessary prolongation 
of the detention of prisoners who may be innocent. Such 
delays also result in heavily increased costs, and, particularly 
in matrimonial cases, they have been known to throw 
applicants for maintenance on to the poor law, and to have 
been the means of married men losing their employment. 

There would seem, therefore, to be a good primd facie case 
for the repeal of s. 2 of the Metropolitan Police Courts Act, 
1839, which lays down the statutory maximum number of 
* professional’ magistrates as twenty-seven. Before any 
actual increase in the number is made, however, the allocation 
of work to lay justices should be tried, the more serious cases 
being taken by the stipendiary magistrates. No hard and 
fast rule as to the classes of work to be allocated should be 
drawn up, but after a little experience of the working of the 
system the chief magistrate should formulate general principles 
governing the allocation of work, the details of the daily 
cause lists being left to the clerk under the guidance of the 
magistrate. - 

The report contains practical recommendations for the 
carrying out of the new scheme for the division of labour 
between the “professional ”’ and lay justices, the drawing 
up of panels of justices to attend the courts in accordance 
with a rota system, the dispensing with four of the existing 
courts, the alteration and reconstruction of court buildings 
in order to bring them up to modern standards and to enable 
the lay justices to sit in the same buildings, late afternoon 
sittings of lay justices in the Metropolitan courts as an interim 
experiment during the transitional period of five or six years 
while the courts are being rebuilt, increased co-ordination 
between the courts and consequent necessary increases in 
clerical staffs. 

Further proposals are that the word “ police” should be 
omitted from the names of the Metropolitan police courts 
and the Metropolitan police magistrates; that the law 
should be amended so as to permit the appointment of either 
lay or professionali chairmen of the juvenile courts, as the 
Secretary of State may find expedient; that the difficulties 
created by the delay in reaching cases should be mitigated 





at the expense of the Metrepolitan Police Fund, while the 


by dividing lists of summonses into batches returnable at 
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different hours, and that Metropolitan magistrates should 
have the assistance of lay justices, including women justices, 
in hearing domestic cases, and an informal court room should 
be available for such sittings. It is also suggested that a 
system be tried in one or two London courts, which has been 
tried successfully in Liverpool, of having two shorthand writers 
to take down depositions from the dictation of the clerk, each 
to transcribe what he has written while the other is taking 
down the depositions. 

Sir Robert Peel’s Select Committee in 1838 (as a result 
of which the Metropolitan Police Courts Acts of 1839 and 
1840 were passed) clearly envisaged future extensions of the 
district of the courts, but nothing was done in later years 
to give effect to Peel’s policy. The present report states 
that after experience has been obtained of the system recom- 
mended in the report, the extension of the district will probably 


be regarded as desirable and expedient. ‘* There is certainly 
nothing in the character of the population or the incidence 
of crime,” states the report, ‘to distinguish Stratford from 


Bow, Ealing from Hammersmith, Bromley from Catford, 
Highgate from Hampstead, or one part of Hampstead Heath 
from another.” 

It is apparent from the historical note contained in 
Appendix I to the report that complaints of congestion and 
delay in the work of Metropolitan police courts were made 
as far back as 1880, and that committees have been reporting 
congestion since 1892. The present report gives an oppor- 
tunity to those in authority, by practical and radical 
adjustments of the present system, to render a signal service 
to the administration of justice in the Metropolitan area, 








The Mortgage of a Business and of 
Business Premises. 


(Continued from p. 660.) 
IT. 


Goodwill and Trade Name. 

Questions in regard to the goodwill usually only arise 
between mortgagor and mortgagee when the latter takes 
over the management of the business, but some points affecting 
the value of the security and the drafting of the mortgage 
deed will require earlier consideration. 

The goodwill should always be assigned in express terms, 
though “local” (but not personal) goodwill will usually be 
included in a mortgage of the premises without express 
mention, and cannot, indeed, be separated therefrom. 

The benefit of the “ personal’? goodwill can, of course, 
strictly speaking, only be obtained by employing the mortgagor 
personally to manage or superintend the business; but 
usually some part of it will be preserved by the use in the 
business of the name under which he has been accustomed 
to trade, whether his proper name or a trade name. The 
mortgagee will, in general, by virtue of the assignment of 
the goodwill acquire the right while in possession to use the 
mortgagor’s name to show that the business is that formerly 
carried on by him. But where the right is not expressly 
assigned, he must not exercise it in such a way as to expose 
the mortgagor to any liability or the risk of having unfounded 
litigation brought against him by holding him out as the 
owner of the business; though since the Business Names 
Act, 1916, it is difficult to see how he could do so. It has 
been held in the curious case of Townsend v. Jarman [1900] 
2 Ch. 698, that an assignee is not liable to remove the assignor’s 
name if it be carved in stone above the shop. 

It must not be forgotten, too, that according to the principle 
laid down in Tussaud v. Tussaud (44 C.D. 678), an assign- 
ment by a person who has acquired no goodwill of the right 
to use his proper or trade name will be ineffectual to confer 
any right upon the assignee to the user thereof as against 





other traders whose real name is similar to, or who have 
themselves traded under, that name, and who would be 
injured in consequence. The mortgagee cannot, therefore, 
if the name be valueless in itself reckon upon its similarity 
to that of some well-known dealer in the article to give it a 
fictitious value. 

In the case of Holloway v. Clent (20 R.P.C. 524), a trade 
name similar to that of a well-known deaier in a particular 
article was assigned in connection with a business in certain 
other goods, and the assignee having subsequently extended 
his business to include the sale of the particular article was 
restrained by the old-established dealer from using the name 
in respect thereof. 

Further, there is nothing in law to prevent the mortgagor 
from destroying the value of the user of his name by setting 
up a rival business next door; though he must not derogate 
from his grant and cannot therefore, whether the mortgage 
be legal or equitable, after the business has become the 
absolute property of the mortgagee by foreclosure or other- 
wise, solicit those who were customers of the firm at the 
date of the mortgage to deal with him and not with the 
mortgagee (7'rego v. Hunt [1896] A.C. 7). It seems clear 
on principle that he could not do so while the mortgagee 
was in possession, even while there was a subsisting right 
of redemption. The principle has been held to preclude 
an assignor from actively soliciting customers who have 
of their own accord dealt with him in his new business to 
continue to do so (Curl Bros. v. Webster [1904] 1 Ch. 685). 

If, however, the appellation of the mortgagor’s business 
be a trade or fancy name, and the right to use it be expressly 
assigned to the mortgagee, the latter can obtain an injunction 
to restrain him or his assigns from setting up another business 
under it; but he cannot do so if he has not himself used 
it while in possession of the business or asserted his right 
to do so; nor can he do so if the goodwill attached to the 
name has lapsed (see Beazley v. Soares, 22 C.D. 660; 
Independent Newspapers v. Irish Press Ltd. (1932), 1.R. 625). 

Even in the case of the assignment of a trade name, 
however, the mortgagor is at liberty to set up a rival business 
in his own name; and it is therefore advisable, if possible, 
in every case where competition is feared, to obtain a covenant 
from him not to trade within a fixed radius from the old 
premises. It has been held that the benefit of such a 
covenant is appurtenant to the business and will pass by a 
subsequent assignment thereof (Townsend v. Jarman, supra). 
Office Furniture and Stock-in-trade. 

Chattels forming part of the permanent equipment of the 
business, such as office furniture, may be charged by a bill 
of sale by way of collateral security, since a specific charge 
upon them will not prevent the business being carried on 
as before. 

Care must be taken to see that the condition of defeasance 
corresponds exactly with that in the mortgage. (See as to 
this, Edwards v. Marcus [1894] 1 Q.B. 587.) 

The chattels must be specifically described in the schedule 
in order to comply with the provisions of s. 9 of the Bills 
of Sale (Amendment) Act, 1881; but it has been held that 
where there is a covenant to replace articles which may be 
worn out, those to be substituted may be made subject to 
the charge (Seed v. Bradley [1894] 1 Q.B. 319; Coates v. 
Moore [1903] 2 K.B. 140). 

So long as the mortgagor remains in possession of the 
business, the goods wili (except in such cases as that of 
furniture in a hotel, to which the doctrine does not apply) 
remain in his reputed ownership, and the bill of sale will be 
void as against his trustee in bankruptcy, even if it be 
registered. But the mortgagee’s title will be preserved if he 
takes possession of the goods prior to the bankruptcy; 
though entry into possession of the business will not aval 
him unless he has in the words of Erle, L.J., in Shrubsole v. 
Sussams, 16 C.B. (N.s.), at p. 458, “ really and notoriously 
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taken possession, e.g., by a symbolical entry and appoint- 
ment of the mortgagor as his manager, coupled with the 
substitution of his name for that of the mortgagor outside 
the shop, or nowadays, it would seem, by compliance with 
the provisions of the Business Names Act, 1916. 

Difficulties, however, arise when any attempt is made to 
charge the stock-in-trade, which must in the nature of the 
case be constantly fluctuating and yet may constitute a very 
valuable security if the mortgagee can enforce his charge as 
against the mortgagor’s creditors upon the goods found on 
the premises at any given moment. 

A bill of sale of future chattels is wholly void, since it 
cannot be made in the statutory form (Thomas v. Kelly, 
13 A.C. 506). And the old device of the mortgagor attorning 
tenant to the mortgagee at a fictitious rent to enable the 
latter to distrain upon the goods on the premises for what is 
in fact part of the mortgage debt, is now rendered invalid 
by s. 6 of the Bills of Sale Act, 1878, unless the deed is 
registered as a bill of sale; and even if it be so registered, 
it seems arguable that it might be held to be a fraud upon 
the bankruptcy laws. 

A verbal mortgage of the stock-in-trade upon the premises 
at a@ given moment, e.g., when the mortgagee enters into 
possession, would be valid, since the property charged would 
be defined when the security became enforceable and the 
conditions laid down in Tailby v. Official Receiver, 13 A.C., 
at p. 533, would thus be satisfied. But a verbal security 
unsupported by written evidence is very unsatisfactory, and 
once the agreement is reduced into writing, the document is 
the only admissible evidence of its terms, and being itself 
void, precludes the transaction being proved at all (see 
Newlove v. Shrewsbury, 21 Q.B.D. 41; London & Yorkshire 
Bank v. White, 11 T.L.R. 570). 

It is, of course, open to the mortgagee to appoint the 
mortgagor as receiver and manager to carry on the business 
and receive the book debts. This, however, can only be done 
under an express power ; he must obviously be made the agent 
of the mortgagee, and his powers in relation to carrying on the 
business and pledging the assets should be clearly defined. 
This course involves, too, a taking possession by the mort- 
gagee, and such possession must, as we have seen, be real and 
notorious, since the doctrine of reputed ownership extends 
as well to goods which never belonged to the mortgagor. But 
there seems not to be much risk of loss to the mortgagee if the 
business is a thriving one, since the stock will usually be paid 
for out of the takings, and he will be entitled, even as against 
subsequent incumbrances, to be indemnified out of capital 
moneys against any loss incurred (see Bompas v. King, 
33 C.D. 279). The mortgagee will, however, be liable to 
account as a mortgagee in possession not only to the mortgagor, 
who clearly could not charge him with not having made the 
best use of the business, but also to subsequent mortgagees. 
The plan is consequently open to objection ; further, unless the 
business is one already possessing a large and valuable stock 
and having a smali turnover, the mortgagee will not obtain 
& security materially better than he would get by taking a 
charge upon the cash takings and allowing the mortgagor to 
remain in possession. 

It would seem, therefore, that any attempt to secure the 
loan upon the stock-in-trade, whether in addition to, or in 
substitution for, the cash takings, must usually be inadvisable. 


(To be continued.) 





_ A verdict of ‘‘ Treasure Trove ’’ was returned by a Bristol 
jury last Wednesday, says The Times, on 1,480 Roman coins 
found during building operations at St. Anne’s, Bristol. 
In an ancient charter given by Edward IV in 1461, Bristol 
has the right of retaining its own treasure trove. At the end 
of the —— Mr. A. C. Caffin, of the Town Clerk’s Office, 
announced that the Corporation would make a claim for the 
cans to become its property. 





Company Law and Practice. 


WHERE under the articles of a company the directors have 
a power to refuse to register a transfer of 


Effect on a shares it sometimes becomes important 
Contract to to ascertain whose duty it is, whether 
Sell Shares in of the vendor or purchaser, to secure the 
a Company if registration of shares contracted to be sold. 
the Directors § When the contract is an ordinary contract 
Refuse to made on the Stock Exchange it seems clear 
Register. that it must be construed with reference 


to the general usage of the Stock Exchange 
and that the task of securing registration is the purchaser's 
alone. 

Thus, in Remfry v. Butler, El. B. & E. 887, there was a 
contract made in the ordinary way upon the Stock Exchange 
for the sale of shares in a joint stock banking company. 
By reason of the company’s suspension of business, it being 
necessary for the directors to authorise transfers, the purchaser, 
though no doubt wanting to become a member of the company, 
and thereby to incur considerable liability, could not in fact 
get himself registered as a member of the company, and he 
brought an action for the return of the purchase price, which 
had been paid after the stoppage of the bank, on the ground 
of failure of consideration. The judgments, however, appear 
to depend more on the principle that the money had not 
been paid under a mistake of fact as at the time of the payment 
of the purchase money the purchaser knew of all the relevant 
facts. On appeal, however, Bramwell, B., stated that the 
defendants had by delivering the certificates and executed 
transfers done all that they were bound to do. 

In a subsequent case where the facts were almost exactly 
similar, and where the purchaser was seeking to recover the 
purchase money on the ground of failure of consideration, 
viz., Stray v. Russell, 1 El. & El. 883, Lord Campbell, C.J., 
in his judgment, said: “ The present case resembles very 
closely the case of Remfry v. Builer, supra, which was 
decided by this court on the same principles and in which 
upon appeal to the Exchequer Chamber our decision was 
affirmed, that court being of the opinion that on the facts of 
the case according to the rules of the Stock Exchange the 
defendant had not failed on his part in completing the 
contract.’ Earlier in his judgment the Chief Justice had said : 
‘‘ what does the vendor contract to sell and deliver? Genuine 
transfers and certificates with the interests and rights which 
they convey. There might be a condition subsequent 
imposing upon the vendor the onus of procuring the consent 
of the directors to the transfer, but I find no evidence of 
such a condition.” 

Again, in London Founders Association v. Clarke, 20 Q.B.D. 
576, which was a case of the same kind concerning a Stock 
Exchange contract, the Court of Appeal followed Stray 
v. Russell, supra, and in his judgment Lord Esher, M.R., 
quotes the observation of Whightman, J., delivering judgment 
in the Exchequer Chamber in that case: “ We all think 
that construing the contract in this case by the usage of the 
Stock Exchange subject to which it was made there was no 
undertaking by the vendor of the shares to obtain absolutely 
the consent of the directors to the transfer.” The Master of 
the Rolls went on to point out that the seller must not do 
anything to prevent the purchaser obtaining registration. 
There is probably also an implied warranty by the seller 
that no situation exists as far as he is concerned, e.g., the 
indebtedness to the company, which might lead the directors 
to refuse to assent to the transfer. It also appears from the 
judgment in that case that the position would be the same even 
where the directors had by the constitution of the company 
no option to refuse to register the transfer. In the judgments 
of the other judges of the Court of Appeal the decision that a 
purchaser, on failing to get his transfer registered, could not 
recover his money on the ground of failure of consideration 
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was based on the machinery or arrangements of the Stock 
Exchange. 

There is, therefore, no doubt as to the position where the 
contract is made in the ordinary way on the Stock Exchange. 
If, however, there is an added condition such as that registra- 
tion is guaranteed, as was the case in Cruse v. Paine, L.R. 6 
Eq. 641; 4 Ch. 441, different considerations will, of course, 
apply. 

In the case of contracts made privately and not upon the 
Stock Exchange, the position is not so clear. In Wilkinson 
v. Lloyd, 7 Q.B. 27, there was a contract entered into 
personally to sell shares in a mining company established 
under a deed of settlement. The vendor had executed and 
handed over the transfers and nothing remained to be done 
but to obtain the consent of the directors to the registration 
of the transfers, as was necessary under the deed, and to 
register them, and it was held that the vendor was bound to 
procure the assent of the directors and to do all that was 
necessary to invest the plaintiff with the property of the 
shares. Apparently the decision was based chiefly on the 
ground that it was a case analogous to the case of the vendor 
of a lease, who must obtain his landlord’s consent to assign- 
ment where the lease requires it, and that it was governed 
by the same principles. 

In the agreement, however, it was urged on behalf of the 
purchaser that the position was analogous of a partnership 
where assignment of a share was not in the ordinary way 
possible, but that in this case it became so subject to 
particular limitations, and though that is not referred to in 
the report of the judgments in Stray v. Russell, supra, at 
p. 900, this case was distinguished, and Lord Campbell, C.J., 
said in this connection : “ If this transaction is to be governed 
by the same rules as the sale and purchase of an interest in 
real property, the plaintiff's view” [i.e., that the duty to 
secure registration was the vendor's] ‘ would be correct. 
But although the transaction there” [i.e., in Wilkinson v. 
Lloyd, supra| “ was a sale of shares, the shares were of a 
different nature from those which we have to consider, and 
the manner in which the business was to be conducted between 
the vendor and the purchaser was entirely different. In 
Wilkinson v. Lloyd, supra, the court adopted the reasoning 
that the contract amounted to a sale by a partner of his share 
in a partnership, and that the partnership deed with regard to 
which the contract between the parties was entered into 
clearly showed that the vendor must effect all that was 
essential to the transfer.” 

In Bermingham v. Sheridan, 33 Beav. 660, where the 
defendant agreed personally with the plaintiff to purchase 
from him some shares in a company and he paid the price, but 
the directors, under powers conferred on them by the 
constitution of the company, refused to assent, so that the 
purchaser’s name could not be placed on the register, Lord 
Romilly, M.R., held that every contract for the sale of shares 
is conditional on the company accepting the purchaser as a 
shareholder, and he refused to grant specific performance of 
the contract at the instance of the vendor. 

This view of Lord Romilly’s clearly goes too far, if the 
judgment be correctly reported, for in a subsequent case 
(Hawkins v. Maltby, L.R. 3 Ch. 188), where the contract was 
made upon the Stock Exchange, and he said in his judgment : 

. the shareholder can transfer the shares as between 
himself and the transferee though he cannot compel the 
company to register the transfer.’”’ Even in the narrower 
sphere, in the case of contracts made privately between the 
parties, that opinion can probably not be sustained, and it 
cannot be relied on to assist in the determination of the 
question whether, apart from the rules and usages of the 
Stock Exchange or any subsidiary condition, the duty of 
having the transfer registered rests on the vendor or the 
purchaser. If Bermingham v. Sheridan, supra, does not 
accurately lay down the law, nevertheless in certain cases 





this duty will rest on the vendor, as in Wilkinson v. Lloyd, 
supra, but it is by no means easy to see what the exact test is, 
or how it is to be applied. How nearly does the transaction 
have to approximate to the transfer of a share in a partnership 
or what is sufficient to show that the contract is made with 
reference to the constitution of the company? Where a 
private contract is made but similar conditions do not 
apply, for example, a sale by private arrangement of railway 
stock, it is still a question undecided by authority on whom 
the burden of securing registration rests. But there are a 
great number of observations in the various cases concerned 
with Stock Exchange contracts which appear to lay down as 
a general rule that no further duty rests on the purchaser 
than to execute transfers and deliver them with the 
certificates to the purchaser. And that view is supported by 
the judgment of Brett, M.R., in Skinner v. City of London 
Marine Insurance Corporation, 14 Q.B.D. 882, during the 
course of which he said: “‘ That therefore raises the question 
what is the ordinary contract by the seller on a bargain and 
sale of registered shares of a company. It seems to me that 
the only contract in such a case is that the seller shall execute 
a valid transfer of the shares and hand the same over to 
the transferee, and so do all that is necessary to enable the 
transferee to insist with the company on his right to be 
registered a member in respect of such shares.”’ 








A Conveyancer’s Diary. 
[CONTRIBUTED. ] 

In Re Pipe [1937] W.N. 282; 81 Sox. J. 570, a testatrix 

gave a quarter of her residue “to the 
Gifts to the Mayor of Lowestoft for the benefit of poor 
holder of an and needy fishermen of Lowestoft.” She 
office. died eighteen months after the date of 

the will. The summons was taken out 
by the executor and asked whether such quarter of residue 
should, as and when the same became payable, be paid and 
transferred by him (a) to the mayor of Lowestoft at the date 
of the will, or (6) the mayor of Lowestoft at the date of the 
death of the testatrix, or (c) the mayor of Lowestoft at the 
date of such payment or transfer, or (d) any other and if so 
to what other person or persons. 

Besides the executor and the Attorney-General, the three 
gentlemen referred to in questions (a) to (c) appeared by 
counsel but it is not clear which succeeded. 

Giving judgment, Bennett, J., said “ I am going to decide 
that what the testatrix intended was that this fund should be 
administered by the mayor of Lowestoft for the time being 
and that she never intended a particular person, either the 
person who was mayor at the date of the will or the date of 
her death, to administer the fund. I will, therefore, direct 
a scheme.” 

Now, if I may say so with respect, this seems to be a most 
extraordinary decision. Indeed, I wondered at first whether 
it was correctly reported. But since I have found other 
reports (81 So. J. 570; 53 T.L.R. 904; 84 L.J. Newsp. 65, 
and 3 All E.R. 536) in words virtually identical with those 
of the Weekly Notes, I can only assume that the decision 
is as there stated. In view of the brevity of the judgment 
it is very unfortunate that none of these reports give any 
full account of the arguments of counsel, and since the 
Weekly Notes print the report with an asterisk, the law 
reports will, presumably, not include the case at all. 

There are various cases similar to Re Pipe, at which it 
may be useful to glance. In Re Whorwood, 34 Ch. D. 446, 
the testator made a gift of a silver cup of historical interest 
“to Lord Sherborne and his heirs.”” The Lord Sherborne 
of the date of the will predeceased the testator, and was 
succeeded by another Lord Sherborne. It was held that 
the testator meant to make the gift to the earlier Lord 
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Sherborne, as a matter of construction, and the gift accordingly 
lapsed. 

In an Irish case (Re Laffan and Downes’ Contract [1897] 
1 LR. 469), the gift was to the superioresses of two convents ; 
it was held that this meant the superioresses at the date 
of the death, notwithstanding that a life interest was 
interposed. 

In Re Davidson [1909] 1 Ch. 567, the gift was to the * Roman 
Catholic Archbishop of Westminster for the time being ” 
upon certain trusts. The point at issue in the case was whether 
those trusts were good charitable trusts or not, and it was 
held that they were not. But, as to the identity of the legatee, 
Cozens-Hardy, M.R., said: ‘ Then there is a gift of residue 
‘in trust for the Roman Catholic Archbishop of Westminster 
for the time being "—pausing there, that means the Archbishop 
at the time of the testator’s death ”’ (at p. 569). 

Next came Re Daniels (1918), 118 L.T. 435, where the gift 
was “to the Lord Mayor of London for the time being.” 
Eve, J., said that the words ‘for the time being” were 
inserted to obviate the possibility of lapse ; that the question 
was free from doubt, and that the person entitled was the 
lord mayor at the date of the death, on which event the gift 
vested. His lordship added that any other construction 
would create endless difficulties. 

Finally, in Re Bain [1930] 1 Ch. 224, there was a gift upon 
certain trusts to “the Vicar of St. Alban’s Church, Brooke 
Street, Holborn, E.C.” The main fight in the case was upon 
the point whether the gift was charitable. But the case is 
material to the present purpose because it appears that the 
vicar at the date of the death had died before the summons, 
and the respondent was the present vicar. It was admitted 
in the Court of Appeal that the “ gift was to the Vicar as 
holder of the office upon trusts.” It appears from the opening 
remarks of Lawrence, L.J. (at p. 233), that the present vicar 
was able to take in the room of his predecessor because * the 
bequest in question is to the Vicar of St. Alban’s Church as 
an ecclesiastics! corporation.” ; 

Analysing those cases, the position seems to be as follows : 

(2) In the absence of a much stronger context than was 
present in Re Whorwood, a gift to a peer, under the description 
of Lord X, is treated like any other gift. Just as a gift to 
X lapses if the X alive at the date of the will predeceases 
the testator, a gift to Lord X will lapse, if the Lord X living 
at the date of the will predeceases the testator, notwith- 
standing that upon the death of the first Lord X someone 
else becomes Lord X. The will speaks as to objects as 
at its own date, in the normal way. 

(6) A gift to a corporation sole is unaffected by a change 
of its occupant, just as a gift to a corporation aggregate 
is unaffected by a change of its members. A gift to the 
vicar of A is a gift to the vicar of A and not to Mr. P or 
Mr. Q, who may happen to hold the position. Assuming, 
as is usually the case, that the corporation is in esse at the 
date of the will, of the death, and of payment, it is immaterial 
who the person composing such corporation may be, and 
whether he dies before or after the testator. Presumably, 
however, if the corporation is dissolved between the date of 
the will and the date of the death the gift will lapse. 

(c) Between these extremes lies much the largest class 
of cases, namely those where the gift is to a person holding 
an office without being a corporation. Though an Anglican 
bishop or parson is a corporation, his Roman Catholic 
or Nonconformist brother is not; though a “ mayor and 
corporation” is a corporation, the mayor alone is not ; 
nor are the officers of an unincorporated body such as a 
nunnery or a club, nor countless other office-holders. 
Prior to the decision in Re Pipe, it was generally supposed, 
on the authority of Re Davidson and Re Daniels, that in 
those cases the will spoke from the death and the gift 
was to the person answering the description at the death. 
In both Re Davidson and Re Daniels the gift was to the | 








office-holder in question ‘for the time being.” It was 
suggested by Eve, J., in Re Daniels that these words were 
inserted to avoid lapse, the suggestion being, I take it, 
that a gift to “ the Lord Mayor of London,” without such 
words, might be taken as a gift to the lord mayor at the 
date of the will, and would lapse if such person predeceased 
the testator, as did the gift to Lord Sherborne in Re 

Whorwood. I think it is extremely arguable whether 

such a gift would be so construed, but in any case I do not 

read Eve, J., as having said more than that the words 

“for the time being” were inserted to put the matter 

wholly beyond doubt. But what was certainly never 

suggested in any of those cases was that a gift to the 
mayor (or any other such person) “ for the time being ” 
meant that the trust was to be administered by the mayors 

(or other office-holders) successively. 

It is here that we return to Re Pipe. The gift was to the 
‘Mayor of Lowestoft’ without the words ‘for the time 
being.”” The summons, as reported, only asked to whom the 
gift was to be paid. Bennett, J., directed a scheme, Le., 
presumably a scheme for the future administration of the 
trust fund, and intimated that he thought the testatrix 
meant the mayor * for the time being ”’ to administer the fund, 
in a context which indicates that he meant the mayors 
successively. I do not gather that he decided in whom the 
legacy vested at the testatrix’s death, which was the point 
dealt with in the earlier cases, and was what in effect the 
summons asked. I suppose, however, that the scheme when 
settled will provide a hand to receive and deal with the 
money. 

I confess I find the case very difficult to understand. 
There may, of course, have been other points, not appearing 
in the reports, which would serve to explain the judgment 
of the learned judge. But as the reports stand, it appears 
that some confusion has been introduced into a branch of 
the law that was tolerably clear. How the courts will later 
interpret Re Pipe remains to be seen, but it looks as if one 
will now be able to argue plausibly that while, under 
Re Daniels and the other earlier cases, a gift to ‘ the Mayor 
of X for the time being ”’ means to the mayor at the date of 
the death, a gift to “ the Mayor of X” means a gift to the 
mayor for the time being in the popular sense, 1.e., to future 
mayors successively. Such a proposition seems a_ trifle 
bizarre, and is liable to introduce some, at least, of the 
‘* endless difficulties ’’ referred to by Eve, J., in Re Daniels. 








Landlord and Tenant Notebook. 


THE interpretation clause of the Agricultural Holdings Act, 

1923, defines a market garden as a holding 
Defining cultivated, whoily or mainly, for the 
** Market purpose of the trade or business of a market 
Garden,”’ gardener (s. 57 (1)). It does not define 
‘* market gardener,” nor did its predecessors. 
On the whole, judges have fought rather shy of supplying the 
deficiency, but the question has cropped up from time to 
time, and it is now possible to express with reasonable clearness 
what the term connotes. 

Market gardens and market gardeners enjoyed a special 
status for some purposes before the Agricultural Holdings 
Acts were thought of, and though the statutes which conferred 
it were enacted alio intutitu, and have been since repealed, 
some of the decisions they occasioned are in point. 

Thus, the law of bankruptcy, as contained in 6 Geo. IV, 
c. 16, s. 2, excluded farmers, by declaring them not to be 
traders, but 5 & 6 Vict., c. 122, s. 10, made all market gardeners 
traders. In Lx parte Hammond, re Hammond (1844), 14 L.J. 
Bkrey. 14, a creditor petitioned to annul a fiat against the tenant 
of a 130-acre farm, partly arable and partly pastoral, held 
under the usual farming covenants, plus a covenant obliging 
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him to leave part of the arable land fallow every third year 
or grow peas and potatoes thereon. Affidavits in support 
of the petition contended that a market garden must be 
devoted to the production of a vast number of vegetables, 
which were enumerated ; in those in reply, two labourers 
deposed that during three weeks of every year they took 
peas and potatoes to London nightly. Knight Bruce, C., 
declined to undertake giving a definition, but was well satisfied 
that the bankrupt was not a market gardener, and annulled 
the fiat. 

Rating law has also provided some authority. The Public 
Health Act, 1875, s. 211 (1) (6), conferred the benefit of 
reduced assessment on the occupier of any land used as 
‘market gardens or nursery grounds.” The respondent 
rating authority in Purser v. Local Board of Health for Worthing 
(1887), 18 Q.B.D. 818, C.A., took the view that a piece of 
land used for the purpose of growing tomatoes, cucumbers and 
grapes for the purposes of sale was not exempt from the 
full rate, because the produce in question was grown in sixteen 
large glasshouses. The rate described the property as 
* greenhouses.” On a case stated by Quarter Sessions, it was 
held that a garden was not the less a garden because it was 
effectually protected by glass against the weather or by high 
walls against the wind; and the particular ground was used 
as a garden for trade purposes and not merely, like a gentle- 
man’s garden, for pleasure. Modern life had increased the 
relative proportion of glass to uncovered ground in market 
gardens, but they still fell within the exemption. This 
reasoning was upheld in the Court of Appeal. 

The importance of object of production again came to the 
fore in quite a different kind of dispute, namely, one which 
concerned liability to pay minimum wages to agricultural 
labourers under the then Corn Production Act, 1917, in force 
at the time, in Bickerdike v. Lucy [1920] 1 K.B. 707. The 
Act defined agriculture for its purposes as including the use 
of land for market gardens or nursery grounds. The facts 
were that Charlecote Park, Warwick (the alleged scene, some 
will recollect, of deer poaching of which one William 
Shakespear, was convicted; which proceedings resulted 
indirectly in the creation of the character of Justice Shallow), 
consisted of a mansion house and estate within which were 
suitable gardens, among them a walled-in garden with fruit 
trees, glasshouses, flower and vegetable gardens and orchards ; 
the produce went to supply the house, but a surplus, on an 
average 50 per cent., was usually sold. The respondent was 
summoned for paying one of the men employed less than the 
statutory wage ; the Warwick justices dismissed the informa- 
tion but stated a case. It was held that the Act did not apply 
to a case of land which was not occupied, wholly or mainly, 
for the purpose of the trade or business of market gardening 
this expression was borrowed from the Agricultural Holdings 
Act, 1908—and the facts showed that the sale of the surplus 
produce was ancillary to the main purpose for which the 
gardens were used and enjoyed. 

It, does not appear that the English Agricultural Holdings 
Acts have occasioned any decision on the meaning of “‘ market 
garden,” but two Scottish authorities, decided under the 
corresponding statute, are likely to prove useful ; particularly 
as a judicial definition was at last provided in the second 
case. 

In Grewar v. Moncur’s Curator Bonis [1916], 8.C. 764, a 
tenant of 10 acres of land, devoted exclusively to the produc- 
tion of raspberries, most of which he sold to jam makers and 
the rest to dealers, successfully contended that the holding 
was a market garden. Scott Dickson, Lord Justice Clerk, 
considered it a typical instance ; Lord Salvesen, while 
observing that it would be rash to attempt a definition, 
said that the fact that the produce was all of one kind was 
immaterial. 

The above case was, however, described as a “ marginal ” 
one by Lord President Clyde, in Watters v. Hunter [1927] 





8.C. 310, when the “ subjects ” of an “ action of removing ” 
were land used as an experimental bulb station, the tenant 
claiming, inter alia, to be entitled to not less than a year’s 
notice. His lordship, after observing that it had never 
occurred to him to connect bulb growing as undertaken in 
Scotland (as opposed to Holland) with market gardening, 
expressed himself as follows: ‘ The trade or business of a 
market gardener is, in my opinion, the trade or business which 
produces the class of goods characteristic of a greengrocer’s 
shop, and which in ordinary course reaches the shop via the 
early morning market where such goods are disposed of whole- 
sale. It is no doubt the case that this class of goods includes 
some fruit and, it may be, flowers But I see no reason 
to regard a holding devoted to rearing bulbs as a * market 
garden.’ ”’ 

The factors which have been suggested to be relevant in 
the cases discussed above are the size of the undertaking, the 
variety of its products, the method of production, the nature 
of the produce, the object of production, and the means of 
disposal. Substantially, the*result is that the last three only 
are of importance. Quite a small piece of land may be a 
market garden (Grewar v. Moncur’s Curator Bonis), and 
there is no need, as was unnecessarily suggested in Ex parte 
Hammond, to produce several different kinds of vegetables 
or flowers (ib.); greenhouses may be used to produce the 
whole yield (Purser v. Worthing Local Board of Health) ; but 
the subject-matter of the trade or business must be fruit or 
vegetables (Watters v. Hunter), and it must be disposed of 
to persons intending to re-sell it in some form or other (7.). 
It must also be grown for that purpose (Bickerdike v. Lucy). 








Practice Notes. 

SEPARATE VERDICTS. 
In an action for damages for slander, each slander and each 
publication give rise to a separate cause of action. What 
is the position if the jury find a single verdict in respect of 
all the publications ? Is the verdict a nullity and can the 
judgment be set aside ? 

In Barber v. Pigden [1937] 1 K.B. 664, a writ had been issued 
against husband and wife in respect of three separate slanders 
published by the wife. Talbot, J., left the case against 
both defendants to the jury without directing them to return 
a separate verdict with separate damages in respect of each 
publication. Counsel ‘thinking, no doubt, that this course 
was the more convenient and satisfactory, did not object 
to the direction, and the jury returned a single verdict against 
both defendants. No objection was taken at the time to 
the verdict and the judge entered judgment accordingly. 

The Court of Appeal held that since no objection had been 
taken at the time, it could not now be contended that the 
verdict was a nullity. 

The principle is based upon common sense, as explained 
by that shrewd master, Lord Halsbury, L.C. :— 

“Where you are complaining of non-direction of the 
judge, or that he did not leave a question to the jury, 
if you had an opportunity of asking him to do it and you 
abstained from asking for it, no court would ever have 
granted you a new trial; for the obvious reason that 
if you thought you had got enough you are not allowed 
to stand aside and let all the expense be incurred and 4 
new trial ordered simply because of your own neglect.” 
Nevill v. Fine Arts and General Insurance Company, Lid. 
[1897] A.C. 68 (at p. 76). 

Now there is a dictum of the Court of Appeal in Weiser v. 
Segar [1904] W.N. 93, that the omission by counsel to suggest 
questions to the judge at the trial did not necessarily 
debar him from complaining of misdirection. But the 
point there was that there might be some other important 








! 


— 
—- 


que 
pre 
Gre 
qu 

yj, 
sue 
twe 
ape 
jur: 
Lor 
anc 
He 

| 
tio! 
a 
adn 
dist 
bec 
sep 
tiol 
at | 
treé 
ma 
ma. 
lea’ 


t 


IN | 
Wai 
of t 
plai 
abo 
pers 
mis: 
com 
put 
red 
and 
Jud 
the 
the 
cost 
Cou 
172) 


In t 
Cou 
of w 
mon 
on t 
ther 
as i 
was 


[937 

— 
Ving ” 
tenant 
year’s 
never 
ken in 
ening, 
s of a 
which 
rocer’s 
wa the 
whole- 
cludes 
‘reason 


narket 


ant in 
g, the 
nature 
uns of 
p only 
be a 
and 
parte 
tables 
e the 
but 
uit or 
ed of 
(2b.). 
ry). 


each 
What 
ct of 
1 the 


ssued 
iders 
ainst 
turn 
each 
purse 
bject 
ainst 
e to 
agly. 
been 

the 


ined 


the 
ury, 
you 
lave 
that 
wed 
id a 
ct.” 
Lid. 


rv. 
gest 
rily 

the 
ant 





August 21, 1937 


THE SOLICITORS’ JOURNAL. 


[Vol. 81] 68r 








question which ought to have been put, yet which was not 
present to the mind of counsel on both sides. But, as 
Greer, L.J., said here, that was a different question from the 
question raised here. 

Again, in Weber v. Birkett [1925] 2 K.B. 152, the plaintiff 
sued the defendant for damages for a slander and for a libel— 
two distinct causes of action. The defendant pleaded an 
apology and paid into court two sums of £105 each, but the 
jury returned one verdict upon both claims for £200. 
Lord Hewart, C.J., held that there was no valid verdict 
and that judgment could not be entered for either party. 
He was affirmed by the Court of Appeal. 

Bankes, L.J., said that although the nature of the defama- 
tion was the same in both cases, that did not make them 
‘ any the less distinct causes of action ” (at p. 670). Greer, L.J., 
admitted that in the present case the causes of action were 
distinct, but held that this point could not now be raised 
because counsel had not asked the judge to leave the questions 
separately to the jury. Scott, L.J., upon a careful examina- 
tion of the judgments in that case, concluded that the question 
at issue there was whether the payment into court could be 
treated, under the old form of Ord. XXII, r. 2, as having been 
made generally in respect of both causes of action, so as to 
make it fit the verdict. The present r. 2 (2) permits, with 
leave, a ‘* general” payment-in. The Lord Justice declared:— 

“The question whether one or more causes of action are 
to be included in one verdict or judgment will depend 
upon the exercise of the trial judge’s judicial discretion 
upon all the circumstances of the case” (at p. 684 of 

[1937] 1 K.B.). 

There was nothing, he thought, in the Judicature Act or the 
Rules which necessitated separate verdicts and judgments 
in respect of separate causes of action in the same writ. | 
That may well be; but it is respectfully submitted that the 
view of Greer L.J., is to be preferred. Parties are entitled 
to the verdict of the jury upon the issues joined—that is 
surely the point of ** opening the pleadings ”—unless. counsel 
“stand by.” And in any case, it is safer, in the event of an 
appeal, to require a separate verdict. 








Our County Court Letter. 

THE REMUNERATION OF ESTATE AGENTS. 
In a recent case at Leeds County Court (Bramham & Gale v. 
Wagstaffe) the claim was for £12 as commission on the sale 
of the defendant’s house. The price asked was £665, and the 
plaintiffs introduced a purchaser, who declined to buy at the 
above price. It transpired later, however, that the same 
person had bought the house for £550. Liability for com- 
mission was disputed, on the ground that there had been a 
complete break in the negotiations. The defendant afterwards 
put a fresh notice in the window, offering the house at a 
reduced price. The purchaser saw this notice by accident, 
and not as a result of the plaintiff’s introduction. His Honour 
Judge Stewart held that, had it not been for the plaintiffs, 
the defendant would probably not have made contact with 
the purchaser. Judgment was given for the plaintiffs, with 
costs. Compare a note under the above title in the “‘ County 
Court Letter ”’ in our issue of the 12th June, 1937 (81 Sou. J. 
{72), and the cases there cited. 


VALIDITY OF DEBENTURES. 


In the recent case of Skeel and Another v. Bass, at Cambridge 
County Court, the claim was for £100, as damages for breach 
of warranty. The plaintiffs’ case was that they had invested 
money in two £50 debentures of the Motor Speedways Limited 
on the defendant’s written representation that he could give 
them an assurance that their money was practically safe, 
as it would be charged upon a good security. The defence 





was a denial of any warranty, and it was further contended 


that the defendant was acting as the agent of the company» 
and not on his own behalf, he having lost his money also. 
Moreover, although the debentures were issued to the plaintiffs 
in February, 1934, no question as to their validity was raised 
until October, 1936. His Honour Judge Farrant held that 
the defendant’s use of the word “ practically” in his letter 
prevented it from constituting a warranty as to the soundness 
of the company. No fraud had been alleged against the 
defendant or the company, and the debentures were not a 
fresh issue, but part of the original issue which the directors 
were empowered to make. There had been no contravention 
of the Companies Act, 1929, by the company or the defendant, 
who had acted as the agent of the company, and not on his 
own behalf. The claim against the defendant was therefore 
misconceived. The debentures were valid, and the plaintiffs 
had conceded that, if that were so, they would not complain 
if the debentures were commercially worthless. The claim 
for damages therefore failed, and, as there had been no breach 
of warranty, express or implied, judgment was given for the 
defendants, with costs. 


RECOVERABILITY OF WHIST DRIVE PRIZES. 


In the recent case of Price v. Woombell, at Bournemouth 
County Court, the claim was for £7 10s. as the value of a 
first prize in a whist drive. The plaintiff's case was that, 
having paid for admission to a whist drive at Mac’s Club, 
of which the defendant was secretary and founder, she was 
handed a score card. At each table there was a check card, 
by which the organisers could make sure that each player’s 
score was his or her own personal and correct score. The 
plaintiff scored 185, which was entered on her check card, 
but not upon her own score card. The check cards were 
collected, and the M.C. called out the numbers, including one 
of 177. The plaintiff put up her own card, as the top score, 
but she was only handed a voucher for the second prize, 
which she returned. At a subsequent interview, the defendant 
stated that the plaintiff was entitled to the first prize, but 
the owner of the club had decided against her having it. 
On writing to the owner, the plaintiff was informed that 
the committee had decided that, as her score card was incorrect 
when handed in, the next person who had a correct card 
should receive the first prize. The defence was that an 
announcement had been made that the M.C.’s decision 
should be final. His Honour Judge Cave, K.C., held that 
the claim arose out of a gaming transaction and he had no 
jurisdiction. He considered, however, that the plaintiff 
should have received the first prize. Judgment was given 
for the defendant, with costs. 








Obituary. 
Mr. G. L. HAWKER. 


Mr. George Loraine Hawker, solicitor, senior partner in 
the firm of Messrs. Hawker & Webb, of Tower Bridge Road, 
S.E., died at Slough, on Tuesday, 17th August. Mr. Hawker 
was admitted a solicitor in 1881. 

Mr. R. A. REAY-NADIN. 

Mr. Robert Armstrong Reay-Nadin, solicitor, Town Clerk 
of Sutton Coldfield, died on Saturday, 14th August, at the 
age of seventy. Mr. Reay-Nadin, who was admitted a 
solicitor in 1899, was Clerk to the Magistrates and a Freeman 
of the Borough of Sutton Coldfield. 

Mr. J. J. WILLIAMS. 


Mr. Joseph James Williams, LL.D., solicitor, Town Clerk 
of Oldham since 1919, died at his home at Didsbury, Man- 
chester, on Thursday, 12th August, at the age of fifty-nine. 
Mr. Williams, who was admitted a solicitor in 1908, had been 
assistant solicitor to the Nottingham Corporation and solicitor 
to the Derwentwater Board. 
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To-day and Yesterday. 
LEGAL CALENDAR. 
16 Aveust.—On the 16th August, 1833, Private Roach 
of the 85th Regiment was convicted at the 
Lancaster Assizes of the murder of his corporal at the Regent 
Barracks, Salford. The prisoner, as one of the escort taking 
a deserter to Liverpool, had behaved with such insubordina- 
tion in attempting to insist that the handcuffs should be 
taken off the man while he had breakfast that after the 
journey the corporal had placed him in the guard-room for 
the night. Next morning Roach had entered the barrack 
room with his musket crying: ‘* Corporal Maggs, I thank 
you for what you have done for me,” and shot him dead. 
17 Avaust.—The Comtesse de Tilly found herself faced 
with a first-class domestic problem when 
her husband fell in love with a beautiful seamstress. He 
displayed his attachment so openly that people began to 
call her “la petite comtesse.”” He lavished money on her, 
declared he would marry her if his wife died and seemed on 
the point of elopement. At last the lady, to save her home 
and children, threw a bottle of vitriol in her rival’s face 
permanently disfiguring her. Then she gave her 20,000 francs 
and looked after her in her illness. On the 17th August, 
1880, she was tried at the Poitiers Assizes and acquitted, 
18 Avaust.—A broad versatility was more often a 
characteristic of medieval officials than a 
narrow specialisation. Thus in the time of Henry III in 
1251 we find Roger de la Leye employed in the financial 
work of the Exchequer. A dozen years after, when it was 
found that the civil strife of the reign had created a dearth of 
Barons of the Exchequer, he graduated to the judicial office to 
fill the gap, subsequently acting intermittently as Chancellor 
of the Exchequer. Later he was Archdeacon of Essex and 
Dean of London. He died on the 18th August, 1285. 
19 Aucust.—-Lord Avonmore, Chief Baron of the 
Exchequer in Ireland, died on the 19th 
August, 1805, after twenty-two years on the Bench. 
20 Auaust.—The old-time Circuit Books, full of the lively 
doings of the mimic courts set up hy the 
mess to impose fines for infringement of the somewhat 
whimsical rules of circuit etiquette were amusing productions. 
Here is an entry in the Midland Circuit Book dated the 
20th August, 1810: ‘* Leicester.—Mr. Perkins presents Mr. 
Denman [afterwards Chief Justice] for accommodating an 
attorney named Hobbs with a seat at the green table [reserved 
for the Bar] to the inconvenience of the said Perkins. 
Mr. Denman presents Mr. Reynolds for dancing with seven 
attornies’ daughters at the Derby Ball. One guinea—-Also 
Mr. Copley [afterwards Lord Lyndhurst] for an arrogant puff 
of himself in placing himself in competition with Lord 
Kenyon, saying in Court, ‘ Which is right, Lord Kenyon or 
1?’ One guinea.” 
21 Aveust.—On the 2lst August, 1867, the case of the 
great tailors’ strike opened at the Old Bailey. 
After a struggle of several months, during which the workmen 
had endured much privation, they had been defeated and 
forced to accept the employers’ rates of pay. Several of 
them were now prosecuted for having taken part in the 
picketing of the premises of unpopular masters. At the 
end of the trial sixteen prisoners stood in the dock for sentence, 
and Mr. Baron Bramwell addressed them paternally, assuring 
them that the possibility of his clothes costing him a few 
shillings more or less would not warp his judgment. After a 
long lecture on the evils of intimidation, all, except two who 
had committed actual violence, were bound over. 
22 Aucust.—The Francis Bacon, who became a Justice of 
the King’s Bench in 1642, is not to be con- 
fused with mighty Verulam, to whom he was only remotely 
related. Appointed on the eve of the Civil Wars, he continued 








| to sit at Westminster until the execution of the King. Then 


he had the courage to refuse a fresh commission and went 
into retirement, dying on the 22nd August, 1657. 
THe WeeEk’s PERSONALITY. 

Amid the venal politicians and ermined nonentities who 
filled the Irish bench in his time, Lord Avonmore stands 
out in striking contrast. An imposing presence was not his, 
for his appearance was common and unimpressive, but his 
legal knowledge was large and solid, his eloquence full of the 
vehemence of a masculine intellect, his enjoyment of wit 
intense, his affections warm and enduring. In his early 
days ‘‘ he was the complete Goldsmith of the bar—as inspired, 
as simple and at times as absent.’’ Often he would fall into 
a reverie, quite oblivious of what was passing around him, and 
once, at a dinner party, he completely failed to notice the toast 
of “‘ Our absent friends.”” Observing this, Curran mischievously 
nudged him, and said: “ My Lord, our host has just. proposed 
your health which has been received in very cordial terms. 
Surely you will respond.” ‘‘ Thank you, Curran,” exclaimed 
Avonmore, starting, “I was really not aware of it.’ And 
to the surprise and amusement of everyone he rose and made 
an eloquent speech of appreciation. He was a profound 
classical scholar ‘‘ who had derived his ideas of civil liberty 
from the purest fountains of Athens and of Rome, who had 
fed the youthful vigour of his studious mind with the theoretic 
knowledge of their wisest philosophers and statesmen.” 

THE UNIveRSAL UNCLEs. 

The report of the Departmental Committee which investi- 
gated the London Courts of Summary Jurisdiction had no 
fault to find with the Metropolitan magistrates who, it said, 
have secured the confidence, “ particularly of many of the 
poorer people, who regard the police courts as places where 
they can obtain guidance and help in many of their troubles.” 
The late Mr. Cancellor of West London and Thames had 
many stories demonstrating how varied are those troubles. 
Thus, a man once came to him with the following story : 
‘Can you tell me what to do, your worship? It’s like this, 
I keep fowls; my next-door neighbour keeps a tame fox. 
Last night that - fox had half my fowls.” Another man 
came to him with a bundle of tenancy agreements neatly tied 
up with red tape, “I have come to ask your advice, sir,” 
he said, “about various legal questions between me and 
my tenants.’’ “* How much property does that little bundle 
comprise ?”’ asked Mr. Cancellor. “It runs into several 
thousands,” was the answer. And the man of means was 
sorrowful when orderdd to go to a solicitor and pay for his 
advice. 


Aut Sorts or HE-p. 


One West London magistrate stored up a good deal of trouble 
for his successors by his prodigal helpfulness. Having been 
in practice as a real property lawyer, he still pined for his former 
mental delights and used to encourage householders to bring 
him their disputes for solution. Going home he would 
laboriously search out the law and solve their difficulties with 
long citations from ‘‘ Woodfall” and ‘“‘ Redman.” That 
learned man would have been less at home in the Thames 
atmosphere. Mr. Cancellor had an amusing tale of the 
problem set by a man accused there of hitting his wife with a 


frying-pan. “Suppose you had been working hard all the 
week. I ask you to suppose that,” he said. The magistrate 
nodded sympathetically. ‘‘ Suppose you got out of bed on a 


Sunday morning and wished to look a bit decent like on a 
Sunday. I ask you to suppose that.’’ Another nod. 
“Suppose you had only one decent pair of trousers. I ask 
you to suppose that.” Another nod. ‘‘ Suppose you found 
your missus had pawned your only decent pair of trousers. 
I ask you to suppose that. What would you do to your 
missus then?” All the magistrate could say was ‘‘ Don’t 


. use the frying-pan next time.” 
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Notes of Cases. 


House of Lords. 
Rose v. Ford. 


Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Wright, and Lord Roche. 25th June, 1937. 


AcctipDENTt—DeEatu oF INJURED PERSON SHORTLY AFTER— 
Loss oF Expectation OF LirE—WHETHER DAMAGES 
IN RESPECT OF CLAIMABLE ON BEHALF OF DECEASED’S 
EstateE—Law RerormM (MisceLLANgEous Provisions) Act, 
1934 (24 & 25 Geo. 5, c. 41), s. 1. 

Appeal from a decision of the Court of Appeal. 


The plaintiff's, Rose’s, daughter was injured in a motor 
accident. Two days later her leg was amputated, and after 
another two days she died as a direct result of the leg injury. 
In an action by the plaintiff as administrator of his daughter’s 
estate, claiming damages for himself and his wife under the 
Fatal Accidents Acts, and on behalf of his daughter’s estate 
under s. 1 (1) of the Law Reform (Miscellaneous Provisions) 
Act, 1934, Humphreys, J., awarded the plaintiff £300 damages 
under the Fatal Accidents Acts, and £500 for her pain and 
suffering and for the loss of her leg. He refused to award any 
damages for the daughter’s loss of expectation of life. The 
defendant appealed against so much of the judgment as 
awarded the £500. The plaintiff cross-appealed, contending 
that the damages awarded for the benefit of the estate should 
be increased by a sum of damages in respect of the shortening 
of his daughter’s expectation of life. The Court of Appeal 
unanimously reduced the £500 to £22, those damages being 
treated as nominal in view of the fact that the girl only lived 
for two days after the amputation. On the cross-appeal, 
the court, by a majority (Slesser and Greene, L.JJ., Greer, L.J., 
dissenting), held that the claim for damages for the shortening 
of the expectancy of life was in substance a claim for the loss 
of her life and was not maintainable. ; 

Lorp ATKIN said that the rule that, if a third party 
negligently killed either wife or servant of the plaintiff, he 
could not recover was crystallized in The Amerika [1917] 
A.C. 38. The question was whether the rule affected the 
calculation of damages the right to which was vested in a 
living person. In Flint v. Lovell [1935] K.B. 354, che plaintiff 
was alive at the trial. The Court of Appeal held that, if a 
person suffered personal injuries from negligence, there 
could be included in the estimate of damages consideration 
of the fact that by the wrongful injury his normal expectation 
of life had been shortened. That decision seemed simple and 
inevitable, and it had always been a usual element in assess- 
ment of damages in such cases. There seemed to him (his 
lordship) to be a substantial distinction between damages 
awarded to the living because life was shortened, and damages 
to a third person because of some other person’s death. He 
saw no reason for extending the illogical doctrine of The 
Amerika, supra, to any case where it did not clearly apply. 
A living person, therefore, could claim damages for loss of 
expectation of life. If he could, that right was vested in 
him in life, and, on his death, under the Act of 1934, passed 
to his personal representative. There was no reason why the 
fact that the expectation was realised, that was, that death 
came at the time anticipated or sooner, should make any 
difference. The House had not to consider how the damages 
were to be calculated. That raised questions which would 
have to be decided when they arose. The appeal must be 
allowed, judgment being entered for the plaintiff for 
£1,351 2s. 11d. 

The other noble lords agreed. 

CounseL: Lord Reading, K.C., Arthur Ward, and A. H. 
Glenn Craske, for the appellant ; Sir William Jowitt, K.C., 
R. P. Croom-Johnson, K.C., and Montague Berryman, for the 
respondent. 





Soxicitors: Vizard, Oldham, Crowder & Cash, agents for 
Cross, Son & Hodgetis, Evesham ; Berrymans. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 


In re Ossemsley Estates Ltd. 


Greene, M.R., Romer and MacKinnon, L.JJ. 
12th July, 1937. 


VENDOR AND PuRCHASER—SALE OF LANp—ContTRAcCT— 
Part oF LAND DescriBep As *“‘ At ONE Time” SusBJect 
TO RENT-CHARGE—SPECIAL CONDITION—-PURCHASER TO 
Accept Funp 1n Court as INpDEMNITY—No_ SpEcIAL 
ConDITION AS TO OTHER LAND—OTHER LAND ALSO 
SuBJEcT TO RENT-CHARGE—ABSTRACT OF TITLE—REQUISI- 
TIONS—-VENDOR’S REFUSAL TO Apply TO CouRT TO 
EXONERATE LAND—EFFECT. 

Appeal from a decision of Clauson, J. (81 Sox. J. 217). 


In February, 1936, the vendors and the purchasers entered 
into a contract for the sale of A land and B land. By cl. 2 
the Law Society’s General Conditions, 1934, so far as applicable 
to a sale by private treaty and not inconsistent with the 
terms of the contract were incorporated. In cl. 9 (a) it was 
stated that A land “‘ was at one time” subject to a yearly 
rent-charge of £300 charged thereon and on other property 
by the will of a testator, but with the benefit of an indemnity 
provided by a fund paid into court. It was made a special 
condition that the purchaser should accept this as full and 
sufficient indemnity against the rent-charge. There was 
no such provision with regard to B land. The General 
Conditions, by cl. 9, provided that a purchaser should within 
fourteen days after delivery of the abstract of title, send a 
statement of objections and requisitions on the title, the 
abstract or the contract as respected matters not thereby 
specifically provided for, and, subject thereto, that the 
title should be deemed to be accepted. It also provided 
that all objections not included in a statement sent before 
that time should be deemed to be waived, that the abstract 
though imperfect, should be deemed perfect, save for the 
purpose of any objections or requisitions which could not have 
been taken or made on the information therein contained, 
and that an answer to any objection or requisition should 
be replied to in writing within seven days after the delivery 
thereof, and, if not so replied to, should be considered satis- 
factory. By cl. 31 (2) of the General Conditions any error, 
omission or misstatement in the contract which might be 
discovered before completion, though materially affecting 
the description of the property, should not annul the sale or 
entitle a purchaser to be discharged from his purchase, but, 
if it were pointed out before completion, compensation should” 
be made. The documents in the abstract of title delivered 
did not appear to include the B land, but disclosed the 
existence of the rent-charge, though it could not be seen 
whether it affected this land. By requisitions dated the 
3lst March, 1936, the purchasers complained that a good 
root of title had not been shown and required an abstract of 
the earlier title. From the supplemental abstract delivered, 
the following facts appeared: The land in question with 
other land was part of the real estate of a testator whose 
estate the court was administering. The whole had been 
subject to a perpetual rent-charge of £300 a year, but on the 
sale of part of it (C land) in order to give the purchaser a 
title clear of the rent-charge, he had been authorised to pay 
into court £1,200, and it had been ordered that upon a sum 
already in court representing other real estate of the testator, 
being carried over to the same account to make a fund 
sufficient to produce the amount of the rent-charge, the parties 
should be at liberty to apply for an order declaring the 
C land free from it. Despite this ample sum in the rent- 
charge account, no steps had been taken to discharge the 
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whole estate and the rent-charge was still technically in 
existence as regarded the A and B land. On the &th May, 
1936, the purchasers took this point, requesting the vendors 
to get the order exonerating the land from the rent-charge 
under the Law of Property Act, 1925, s. 50, or else to allow 
the purchasers compensation for the expense of obtaining 
it. (They said, in error, that cl. 9 (a) of the contract stated 
that the A land and the B land were at one time subject 
to the rent-charge, whereas the clause only related to the 
A land.) On the 19th May, 1936, the vendors replied that 
the contract provided that the purchaser should accept 
the fund in court as sufficient indemnity. In July, in reply 
to a request from the vendors for a draft conveyance, the 
purchasers repeated their objection and _ request. In 
September, 1936, the purchasers took out a summons in 
which for the first time the special point was taken that 
the B land was not covered by the condition in cl, 9 (a) of 
the contract. They claimed to be entitled to compensation 
in respect of B land being subject to the rent-charge and of 
A land being still subject to it, and also that there was no 
such indemnity against it as was represented by the contract. 
Clauson, J., dismissed the summons holding that (a) with 
regard to the A land the terms of the condition were not 
misleading, and (8) with regard to the B land, the purchasers 
must be taken to have waived any objection. The applicants 
appealed, but did not dispute the correctness of the decision 
with regard to the A land. 

GREENE, M.R., dismissing the appeal, said that there 
was much to be said for the view that the omission to state 
that the B land was subject to the rent-charge was an 
‘omission ”’ within cl. 31 of the General Conditions, but it 
was not necessary to decide that because to have said that 
the A land was subject to the rent-charge without saying 
that the B land was subject too, made the statement so 
incomplete as to be a “misstatement” within cl. 31. 
Therefore, prima facie, the purchasers would be entitled 
to compensation. But the matter of the rent-charge affecting 
the B land was not dealt with between the vendor's answer 
on the 19th May and July. Having regard to the original 
abstract and the original requisition of the 3lst March, the 
requisition of the 8th May was the original requisition on 
this point which it would have been difficult or impossible 
to raise before, owing to the incompleteness of the first 
abstract. The requisition made after the and 
complete abstract had been delivered was the one which 
had to be made within fourteen days. When the vendors’ 
answer was delivered on the 19th May, the purchasers were 
allowed, under cl. 9 of the General Conditions, seven days 
in which to deal with it. Having left the matter without 
further observation, they were, on the facts of this case, 
precluded from claiming compensation under cl. 31 of the 
General Conditions. They had failed to reply within seven 
days and could not now claim that anything done in the 
matter of the requisitions was of no importance and that 
they were in the same position with regard to compensation 
as though they had only just discovered the defect in the 
contract. 

Romer and MacKinnon, L.JJ., agreed. 

CounsEL: Overton; Danckwerts. 

Soricirors: Forsyte, Kerman & 
Humbert. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.) 


Bailey v. Geddes. 
Greer, Slesser and Scott, L.JJ. 19th July, 1937. 

NEGLIGENCE—Motor Car—PEpESTRIAN Crossinc—Duty 
OF APPROACHING DriveER—ALLEGED NEGLIGENCE OF 
INJURED PEDESTRIAN—WHETHER DEFENCE TO DRIVER 
PepEestRIAN Crossina Paces (TRAFFIC) PROVISIONAL 
ReGuLations, 1935—Roap Trarric Act, 1934 (24 & 25 
Geo. 5, c. 50), s. 18. 
Appeal from a decision of Greaves-Lord, J. 


second 


Phillips; Taylor & 








On the 19th June, 1935, a pedestrian wishing to cross a 
road in London made use of a pedestrian crossing. When 
he started to cross his view was obscured by a passing tram 
and a lorry coming in opposite directions. When he had 
almost reached the opposite pavement he was knocked down 
by the defendant’s motor car, which, by reason of the other 
vehicles, he had not seen. It appeared from the evidence 
that before he got to the crossing the driver must have had 
an opportunity of seeing the plaintiff thereon. The learned 
judge gave judgment for the defendant in an action for 
damages for personal injuries, holding that the plaintiff had 
been guilty of contributory negligence. 

Greer, L.J., allowing the plaintiff's appeal referred to the 
Pedestrian Crossing Places (Traffic) Provisional Regulations, 
1935 (in force at the date of the accident), made under the 
Road Traffic Act, 1934, s. 18. These included the following : 
** (3) The driver of every vehicle approaching a crossing shall, 
unless he can see that there is no foot passenger thereon, 
proceed at such a speed as to be able, if necessary, to stop 
before reaching such crossing.” ‘‘ (4) The driver of every 
vehicle at or approaching a crossing . . . shall allow free and 
uninterrupted passage to any foot passenger who is on the 
carriageway at such crossing . It might have been held 
to be negligent, if the plaintiff had not been at a crossing, for 
him to start to cross at a time when he could not see by reason 
of other vehicles whether a car was coming on the opposite 
side of the road. But on this occasion he was under no such 
liability becavse he was protected by the regulations and was 
entitled to suppose that vehicles would strictly obey them. 
The sole cause of the accident was the defendant’s failure 
to observe the regulations. There was no evidence of any 
negligence by the plaintiff, who was entitled to judgment for 
the agreed amount of damages. 

Stesser, L.J., agreed and said that the defendant’s 
contention was that admitting he had broken the regulation 
the damage was caused by the plaintiff's contributory 
negligence in not keeping a proper look-out so as to see the 
car approaching. But the terms of the regulations made it 
impossible, when they applied, for such a defence to be raised. 
If under them it was the driver’s duty to stop, it was 
physically impossible for the cause of the accident to be the 
plaintiff's negligence because ex hypothesi if he had done that 
duty he would already have stopped. 

Scort, L.J., agreed. 

CounseL: Cassels, K.C., and F. Paterson; Sharp, K.C., and 
Fox- Andrews. 

Souicirors : Raymonds ; Stanley & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Victor Weston (Fabrics) Ltd, v. Morgensterns (a firm). 
27th July, 1937. 
DesrorR AND CrEeDITOR—DEED or ASSIGNMENT EXECUTED 
BY Firm—Goops SupPLiED TO AND PaiIp FoR BY TRUSTEE 
-Rigut OF SupPLIER TO SUE FOR Goops SoLtp AND 
DELIVERED Berore Execution oF DEED. 
Appeal from a decision of Finlay, J. (81 Sox. J. 420). 


Greer, Slesser and Scott, L.JJ. 


From August to November, 1936, the plaintiffs sold and 
delivered goods to the defendants, who on the 21st December 
executed a deed of assignment for the benefit of their creditors. 
On the same day the defendants’ trustee sent a circular letter 
to all the creditors, including the plaintiffs, announcing the 
execution of the deed, and saying that they were preparing 
a statement of affairs. The letter concluded: ‘‘ Any orders 
for goods required for current purposes will be countersigned 
by or on behalf of the trustee who will accept responsibility 
for payment, if so signed, but not otherwise. Kindly forward 
to us a statement of your account as soon as possible.” The 
plaintiffs sent a statement of account showing a balance of 
about £136 due to them. The trustee proceeded to carry on 
the defendants’ business, and ordered goods from the plaintiffs, 
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which were delivered and duly paid for. The plaintiffs 
having sued in respect of goods sold and delivered before 
the deed was executed, Finlay, J., gave judgment for the 
defendants, holding that the plaintiffs were estopped by 
their conduct from denying the title of the trustee. 

Greer, L.J., dismissing the plaintiffs’ appeal, said that 
he could not understand their acts as meaning anything but 
that knowing a trustee had been appointed and was preparing 
a statement of affairs in which he wished to include their 
debt, they sent their account for the trustee to deal with as 
he said. The question of consideration or no consideration 
did not arise, because by assenting to the deed, the creditors 
were not making a contract with the trustee, but were making 
a contract for the benefit of themselves and the other creditors 
who also assented. Jn re Stray, 2 Ch. App. 374, was on the 
facts a different case. Here the plaintiffs had said in effect 
that they were willing to go in with the other creditors, and 
expected to receive any dividend distributed. For this 
reason and not on any ground of estoppel the appeal failed. 

SLESSER and Scort, L.JJ., agreed. 

CounsEL: K. Jackson ; G. Gardiner. 

Souicirors : Henry Hilbery & Son; Wigram & Co., for 
Laurence Marks, of Manchester. 

[Reported by Francis H. Cowpgr, Esq., Barrister-at-Law.] 


T. W. Holdsworth Ltd. v. Associated Newspapers Ltd. 
Greer, Slesser and Scott, L.JJ. 29th July, 1937. 

LIBEL AND SLANDER—EMPLOYERS OF LABOUR—STATEMENT 
THAT THEY HAD REFUSED TO CONTINUE TO RECOGNISE 
INTERIM WaGes AGREEMENT—WHETHER ACTIONABLE. 
Appeal from a decision of du Pareq., J. 


The plaintiffs, T. W. Holdsworth Ltd., were transport 
contractors and the plaintiff Holdsworth was its managing 
director and also chairman of the Yorkshire Area Joint 
Conciliation Board of the Ministry of Labour and the 
Ministry of Transport. In April, 1936, the Daily Mail 
and other papers, referring to the announcement -by one, 
Bevin, general secretary of the Transport and General Workers’ 
Union, of the settlement of a dispute between the union and 
the plaintiff company, said: ‘It was stated that the firm 
had refused to accept the interim wages award of the joint 
conciliation board for the road transport industry and, in 
consequence, members of the union had declined to handle 
the firm’s goods .. . Mr. Bevin said the firm had now agreed 
to accept the award and the embargo on the handling of 
their goods had been lifted.’ In the same month, a weekly 
paper, Motor Transport, referred to the dispute as “ a drastic 
trade union move against the Yorkshire employers’ wages 
scheme” and continued: ‘“ Mr. Bevin said that, owing to 
the refusal of T. W. Holdsworth Ltd., Halifax, to continue 
to recognise the Yorkshire interim agreement on wages and 
conditions of A and B licence holders, employees who were 
members of the union refused to unload Holdsworth’s vehicles. 
Holdsworth’s, he continued, had now agreed to observe the 
interim agreement and the union’s embargo had been lifted. 
Mr. Charles Holdsworth, a director of the firm concerned, 
is chairman of the Yorkshire Area Joint Conciliation Board 
and has taken an active part in the formulation of the York- 
shire employers’ scheme.” In a libel action against the 
respective publishers, the plaintiff alleged the innuendo 
in both reports that there had been a wages award by the 
Yorkshire Area Joint Conciliation Board which the plaintiff 
company had refused to honour and that they had been 
compelled to do so by the refusal of members of the union 
to handle their goods, that the company had failed to observe 
a fair wages clause as required by the conditions of their 
licence under the Road and Rail Traffic Act, 1933, and that 
they were thereby carrying on business under conditions 
which were illegal and unworthy of honourable employers, 
and also that the plaintiff Holdsworth was responsible there- 
for and by reason thereof unfit to be chairman or managing 





director. At the close of the plaintiffs’ case, du Pareq, J., 
held that nothing defamatory could be read into the reports. 
The plaintiff appealed. 

Greer, L.J., in giving judgment, said with regard to the 
Daily Mail report that the judge was right in holding that 
the words were not in their ordinary and natural sense 
capable of a defamatory meaning and that they were incapable 
of bearing the meaning alleged in the innuendo. It could 
not be said that refusal to accept the decision of a conciliation 
board of the whole country would be injurious to the character 
of a firm. The meaning alleged in the innuendo was, as 
regarded this report, based on the apprehension of a mistaken 
idea that the wages award referred to had been made by 
the Yorkshire Area Joint Conciliation Board. Only by an 
imaginative interpretation could the words be twisted to 
mean that the plaintiffs had failed to observe a fair wages 
clause or done anything illegal or unworthy of honourable 
employers. With regard to the statement in Motor Transport, 
the words were capable of a defamatory meaning, because 
it alleged that the plaintiff Holdsworth was chairman of 
the Yorkshire Area Joint Conciliation Board and that he 
and the plaintiff company through him were parties to 
an interim agreement on wages which had been broken and 
which they had been compelled by union action to observe. 
In the case of the Daily Mail report the appeal should be 
dismissed ; in the case of the Motor Transport report it should 
be allowed and there should be a new trial. 

Siesser, L.J., said that the judge was wrong in holding 
that the words complained of in any of the publications 
were incapable of a defamatory meaning. His judgment 
must be taken to have applied to the words in their natural 
meaning as well as to the innuendoes which, so far as they 
were intelligible, only repeated the natural meaning in more 
emphatic language. The Motor Transport report was capable 
of being understood to mean that the company were regardless 
of their agreements or even had broken an agreement and the 
plaintiff Holdsworth was, by implication, involved in the 
company’s action (the fact that the reference was to a non- 
existent interim wages award of the Yorkshire Joint 
Conciliation Board and not the actual national interim 
agreement through the Joint Conciliation Board for the Road 
Transport Industry did not make the words less defamatory). 
As to the Daily Mail report the only words capable of defama- 
tory meaning were those which spoke of the company’s 
refusal “ to accept the interim wages award ” (the awarding 
board was here correctly described but no referenee was made 
to the plaintiff Holdsworth). To say of a company, especially 
one associated with conciliation machinery, that they had 
refused to accept the award of the Joint Conciliation Board 
of their industry might injure their reputation in an action- 
able way. Extant social conditions were relevant. These 
boards had statutory recognition (Road and Rail Traffic 
Act, 1933, s. 32 (1)). To say that an employer had refused 
to recognise such an award might be taken to mean that 
he was unwilling to play the part of a good citizen. On 
the other hand, as regards the other words, to say that 
a man had been coerced, rightly or wrongly, by a trade 
dispute was not defamatory. His lordship said that since 
in his evidence the plaintiff Holdsworth had said that the 
Yorkshire employers had decided not to accept the recom- 
mendations embodied in the award of the National Joint 
Conciliation Board, the only possible defamatory matter 
was acknowledged to be true. Therefore, the appeal failed 
as regarded the Daily Mail report. But in the case of the 
Motor Transport report the statement that the plaintiff 
refused to continue to recognise the ‘“ Yorkshire interim 
agreement on wages and conditions’ was not conceded to 
be true and there should be a new trial. 

Scorr, L.J., agreed as regarded the conclusion of the other 
members of the court with regard to the Motor Transport 
report and also agreed with Slesser, L.J., that the paragraph 
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in the Daily Mail report was capable of a defamatory meaning. 
His lordship agreed that the plaintiff Holdsworth must 
fail in his application for a new trial in respect of this report, 
but did not agree with Slesser, L.J., that on the evidence the 
plaintiff company had lost their right to a new trial. His 
lordship observed that the legal effect of an innuendo was 
not to tie a plaintiff to one meaning and prevent him from 
relying on the meaning of the words without the innuendo. 
His lordship then considered the Daily Mail report and said 
that the words concerned the plaintiff company alone and 
were not capable of pointing at the plaintiff Holdsworth. 
There was a case to go to the jury both on the words them- 
selves and on the innuendo in each case so far as the plaintiff 
company were concerned and in the case of the Motor 
Transport report so far as the plaintiff Holdsworth was 
concerned. As to the view of Slesser, L.J., that certain 
answers of the plaintiff, Holdsworth, must lead to a verdict 
against the plaintiffs in the case of the Daily Mail report 
his lordship was not satisfied that the facts were clear enough 
to warrant it. The result depended on how far under the 
conciliation machinery the Yorkshire employers were bound 
by the resolution of the National Board. 

CounseL: Birkett, K.C., Oliver, K.C., and Fortune; Scott, 
K.C., and H. Marks; Aubrey-Fletcher. 

Souicirors : Crossman, Block & Co., for Eaton Smith & 
Downey, of Huddersfield; William Charles Crocker, for 
Wade, Tetley & Co., of Bradford ; Theodore Goddard & Co. 

[Reported by Francis H. Cowper, Esq., Barr ster-at-Law.] 


High Court—King’s Bench Division. 


Beams v. Weardale Steel, Coal & Coke Co. Ltd. 
5th May, 1937. 
REVENUE—INcoME TAx—STEEL AND CoaL Company— 
SLAG HEAPS ACQUIRED ON INCORPORATION—SUBSEQUENT 
AppiItTions TO HEAPS BY COMPANY ITSELF—SALE OF SLAG 
WHETHER TAXABLE AS A TRADING RECEIPT. 


Lawrence, J. 


Appeal by case stated from a decision of the Commissioners 
for the General Purposes of Income Tax. 


The respondent company were incorporated in 1899 to 
carry on inter alia the business of steel manufacturers and 
colliery proprietors, and then took over a slag-heap at Tow 
Law, the residue from ironworks which had been dismantled 
many years before, and two other heaps formed between 
1855 and 1899. Up to 1915, the company had added some 
slag to one of the heaps. After that year their activities 
were essentially those of colliery proprietors. After 1920, 
the heaps, which had previously been valueless, acquired 
value for roadmaking, and the company sold part of them 
to municipal authorities and others for that purpose. An 
assessment having been made on the company for the year 
1933-34, which included the proceeds of sales of slag, the 
company appealed, contending that they had not carried 
on any trading activity in relation to the disposal of the slag 
heaps, and that the receipts from sales of the slag were not 
assessable as not arising from the company’s trade. It was 
contended for the Crown inter alia (1) that the heaps repre- 
sented stock-in-trade of the company, and that the proceeds 
of sales of slag represented a receipt on revenue account 
of the company; and (2) that the company had power to 
dispose of its assets, and that any receipts arising from the 
disposal were taxable. The Commissioners decided that the 
receipts were not taxable. 

LAWRENCE, J., said that it had been suggested that the 
fact that the proceeds of the sale of slag were credited to the 
company’s revenue account had some materiality, but it 
had frequently been pointed out that the way in which 
particular receipts were treated by a company in its accounts 
was not at any rate conclusive, the question being what was 
the substance of the matter. The company’s power to sell 





any of its property was again not conclusive. As had been 
pointed out by Lord Sandys in Inland Revenue Commissioners 
v. Scottish Automobile & General Insurance Co. Ltd. (16 Tax 
Cas. 381), a company nearly always took power to dispose 
of anything it possessed. It had finally been argued that a 
different view should be taken with reference to that part 
of one of the slag heaps which the company had themselves 
deposited in the course of working their steel and ironworks 
until 1915. In his (his lordship’s) opinion, the fact that the 
slag in question had come into existence in that way did not 
necessarily make what subsequently happened in 1933 
trading in slag by the company. It was for the Commissioners 
to decide whether the company were carrying on trade in 
slag in 1933-34, and they had decided that they were not. 
There was evidence on which they could so decide, and the 
appeal must be dismissed. 

CounsEL: The Solicitor-General (Sir Terence O’Connor, 
K.C.) and R. P. Hills, for the Crown; A. M. Latter, K.C. 
and L. C. Graham-Dizon, for the respondents. 

Soticrrors: The Solicitor of Inland Revenue ; Crossman, 
Block & Co., agents for Stanton, Atkinson & Bird, Newcastle- 
on-Tyne. 

, [Reported by R. C. CaLBURN, Esq., Barrister-at-Law.] 


Philadelphia National Bank v. Price. 


Porter, J. 25th June, 1937. 


INSURANCE—BANK COVERED AGAINST LOSSES CAUSED BY 
Loans on InvaLtip Documents—WHETHER Day-to-Day 
LoANs AGGREGABLE OR TO BE TREATED AS SEPARATE Losses. 
Action on insurance policies. 

The defendant was one of those who insured the plaintiffs 
in respect of certain losses under two policies. By the first 
policy the defendant agreed to insure the plaintiffs for the 
defendant's proportion of $175,000 for twelve months for and 
against “all losses and damages in excess of $25,000 which 
the plaintiffs might discover that they had sustained by reason 
of their having during the ordinary course of business in good 
faith taken, received or otherwise, in any manner or for any 
purpose whatsoever, come into possession of, transferred, 
delivered, made advances or loans against or otherwise acted 
upon any documents whatsoever which might prove (a) to 
have been forged in whole or in part or invalid, and /or (b) to 
have other want of, or defect in, title.’ By the second policy 
the defendant agreed to insure the plaintiffs in identical 
terms for the defendant’s proportion of $300,000 for losses 
in excess of $200,000. ,The plaintiffs claimed that, during the 
period of cover, they discovered that they had sustained 
loss through advancing money against documents which proved 
invalid, the loss being caused through the frauds of a certain 
coal merchant in America and of a company controlled 
by him. The coal merchant and the company had had a 
revolving credit with a bank which had been amalgamated 
with the plaintiffs in 1926. Another bank had been absorbed 
in 1928, and, after those amalgamations, the credit granted 
to the coal merchant and the company was continued on 
the same terms. The policies respectively contained a term 
that the insurance was only to pay claims for the excess of 
$25,000 or $200,000 ultimate net loss by each and every loss 
or occurrence. Relying on those clauses, the defendant 
denied that the ultimate loss by any single occurrence had 
reached the required minimum, and contended that the 
policy looked to individual losses and not to the contract 
under which those losses took place, and that each advance 
of money was a separate transaction. The plaintiffs con- 
tended that they had one arrangement with the coal merchant 
and the company, and that many transactions under that one 
arrangement resulted in a deficit which constituted one loss. 

Porter, J., said that when the coal merchant and the 
company became insolvent the plaintiffs, who had acted 
throughout in good faith and in the ordinary course of business, 
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had suffered a loss of more than $200,000, and they now claimed 
to recover under their policies from the defendant. The 
question was purely one of construction. The plaintiffs 
contended that there was one ultimate net loss, and the 
defendant contended that each day’s advance and each day’s 
loss was a separate event and that no loss was as large as 
$25,000, so that the franchise applied. In his (his lordship’s) 
view, the defendant’s contention was right. Loans were 
granted daily, and each day’s loss must be regarded as a 
separate event. It was in fact a series of losses and not one 
large loss. There must, therefore, be judgment for the 
defendant. 

CounsEL: A. T. Miller, K.C., and David Davies, K.C., 
for the plaintiffs; H. U. Willink, K.C., W. L. McNair and 
C. A. Roberts, for the defendant. 

So.ictrors : Parker, Garrett and Co.; Hair and Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Parkfield Trust (1935) Ltd. v. Portman. 
Goddard, J. 21st July, 1937. 


MoNEYLENDER—HIGH Rate OF INTEREST—LACK OF SECURITY 
WHETHER HARSH AND UNCONSCIONABLE. 
Action claiming instalments due under a promissory note. 


The note was for £1,000. The amount advanced was 
£600, and the rate of interest was 177°7 per cent., which the 
defendant alleged made the transaction harsh and unconscion- 
able. The plaintiffs contended that the defendant had had a 
previous transaction with them and had made default; the 
matter having been settled, that on the occasion of the loan 
now sued on he was brought to their office by his solicitor ; 
that they were not anxious to lend the money and refused 
to lend the £1,000 asked for; their director, however, con- 
sidering it a fair gamble for £600. The solicitor raised no 
objection to the terms offered, except to ask for eight months 
instead of six for repayment, to which the plaintiffs agreed. 

GODDARD, J., said that, when the defendant went to the 
plaintiffs, he was in the position of having nothing but a 
highly speculative reversion and the prospect of a loan 
from an insurance company on the guarantee of two persons. 
There was no suggestion that his position was not frankly 
put before the plaintiffs. He was advised by his own solicitor. 
In those circumstances it could not be said that the transaction 
was harsh and unconscionable in view of the decision of the 
Court of Appeal in Reading Trust Limited v. Spero [1930] 
| K.B. 492, that the considerations laid down by Channell, J., 
in Carringtons Limited v. Smith [1906] 1 K.B. 79, were un- 
affected by the Moneylenders Act, 1927. He (Goddard, J.) 
found here that there was no thrusting of money on the 
defendant, no misrepresentation, and no “ catching bargain.” 
The defendant knew quite well what he was agreeing to pay. 
There must be judgment for the plaintifts. 

CounseL: R. F. Levy, K.C., and E. Ryder Richardson, 
for the plaintiffs; Charles Doughty, K.C., and C. J. A. 
Doughty, for the defendant. 

Soticirors : Philip Goodenday ; Withers & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Probate, Divorce and Admiralty Division. 
Plunkett v. Plunkett. 
Sir Boyd Merriman, P. and Langton, J. 16th July, 1937. 


HusBAND AND WIFE—APPLICATION TO VARY OR DISCHARGE 

MAINTENANCE ORDER—PARENTS’ UNDERTAKING TO MAKE 

A VoLuntaryY ALLOWANCE—DtvorceE DEcREE IN Favour 

or Wire—Errect or CEASING ALLOWANCE. 

This was a husband’s appeal from the refusal of the Carlisle 
Justices, on 2nd April, 1937, to vary or discharge a main- 
tenance order for thirty shillings per week, made by consent 
in favour of the wife on 6th February, 1931. 

On the 14th October, 1935, at the hearing of a summons 
for arrears, the justices made a committal order to be 





suspended on payment of £50, the justices accepting an offer 
by the husband’s parents to discharge the £50, and an under- 
taking by them to make the husband an allowance of 15s. 
per week, and varied the original order by reducing the weekly 
payments to 15s., ““ which sum is to be paid by the parents 
of the complainant (the husband), they having given an under- 
taking so to do.” In July, 1936, the wife obtained a decree 
of dissolution of the marriage, which was made absolute in 
February of this year. Thereupon the husband took out a 
summons to vary or discharge the maintenance order, basing 
his application on the facts of the dissolution of the marriage 
and of the inadequacy of his wages, viz., £2 5s. 3d. per week 
to support his present wife and their two children. The 
application was refused. Thereafter the husband’s parents 
ceased to pay the allowance of 15s. per week. 

The husband appealed on the grounds that the circumstances 
in which his parents gave the undertaking had undergone 
a complete change by reason of the alteration in the status of 
the parties, and that the order for 15s. per week was excessive 
having regard to the husband’s means. 

The respondent’s wife did not appear and was not 
represented. 

Sir Boyp Merriman, P., in giving judgment, said that 
in 1931 there was an order by consent against the husband 
for 30s. a week maintenance. That, in turn, was varied on 
14th October, 1935, when the parents of the husband under- 
took to pay £50 arrears in respect of a much larger sum 
and pay for the future 15s. a week, provided the 30s. was 
reduced to that sum. On the face of it, there appeared to be 
an enforceable undertaking against the parents given mani- 
festly for good consideration, and entered into with a court 
of competent jurisdiction. It had, in fact, always been 
treated as an order upon the husband, and the present appli- 
cation to review and the present appeal against refusal to 
review, were based upon the assumption that this was an 
order upon the husband. At present, the only two circum- 
stances which had been put forward to justify a reduction 
of the sum were that the marriage had been dissolved since 
October, 1935, and that the parents were refusing to pay. 
It was quite plain under the decision in Bragg v. Bragg [1925] 
P. 20, which had been consistently followed, that a mere 
dissolution of marriage did not of itself operate to dissolve 
a maintenance order. The question whether that change 
of status between the spouses did or did not vacate the 
parents’ undertaking was a matter which would fall to be 
decided by any court before whom it was sought to enforce 
the undertaking. The magistrates at the present moment 
were not obliged to act merely upon a statement that the 
parents were refusing to pay. If and when it had been 
decided that the undertaking of the parents was not enforce-, 
able and that there was no means of making them put the 
husband in funds to pay this 15s. a week, it would be open 

to the husband to allege before the justices that that was 
fresh evidence upon which he might be entitled, if the rest 
of the facts so justified him in doing so, to ask them to reduce 
the order, but so long as the undertaking was not shown to 
be unenforceable it was quite plainly a circumstance which the 
justices were entitled to take into account in assessing the 
husband’s means to pay. If there was an undertaking by 
the parents to provide the sum which the justices were ordering 
for the purpose of the wife’s maintenance it was perfectly 
plain that that was evidence of means to pay. So long as 
there was not shown to be any change of circumstances 
it seemed to him (his Lordship) that the justices were perfectly 
right in refusing to vary the order, and the appeal must be 
dismissed. 

LaneTton, J., delivered a concurring judgment. 

CounseL: William Latey, for the appellant husband. 
Soxicrrors: Pickering, Kenyon & Co., for Clutterbuck, 
Trevenen and Mawson, Coxhill. 





{ Reported by J. F. CompTON-MILLER, Esq., Barrister-at-Law.] 
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Books Received. 

Share Pushing. Report of the Departmental Committee appointed 
by the Board of Trade, 1936-37. London: H.M. Stationery 
Office. 1s. 3d. net. 

Tolley’s Complete Income Tax, Sur-Tazx, etc. Twenty-second 
Edition, 1937-38. Compiled by Cuas. H. Touuey, A.C.LS., 
F.A.A. London: Waterlow & Sons, Ltd. Price 4s., 
post free. (N.D.C. Supplement, 8d. extra). 

The New National Defence 
Synopsis in Chart Form. 
Toutiey, A.C.LS., F.A.A. 
Ltd. 1s. net. 


Contribution. A full detailed 
1937. Compiled by Cuas. H. 
London: Waterlow & Sons, 





Legal Notes and News. 


Honours and Appointments. 


The King has approved a recommendation of the Home 
Secretary that Mr. Davip Davies, K.C., be appointed 
Recorder of Wolverhampton, to succeed Mr. F. J. Wrottesley, 
K.C. 

The Lord Mayor of Birmingham has been notified by the 
Home Office that Mr. Husert JosePH WALLINGTON, K.C., 
has been appointed Recorder of Birmingham. 


Notes. 


Mr. Thomas Lamb and his son, Mr. Arthur J. Lamb, 
have been joint registrars at Southend County Court 
1925, are shortly relinquishing the appointment. 

Sir Walter Monckton, K.C., 
Secretary that he desires to resign the 
Hythe, which he has held since 1930. 

Evening Classes in Law will be held in the Michaelmas and 
Lent Terms at the North-Western Polytechnic, Prince of 
Wales Road, N.W.5. The new session commences on Monday, 
20th September, 1937. Copies of the prospectus may be 
obtained from the Secretary. 

The 
Police 


who 
since 


has intimated to the Home 
office of Recorder of 


instruction issued in May to the Press at Bow Street 
Court that occupations and addresses of prisoners 
were not to be reported unless disclosed in court has been 
revised. Court reporters in future will be allowed free 
access to the charge-sheets, subject only to certain minor 
restrictions. It is understood, says The Times, that the 
matter was discussed at a recent meeting of Metropolitan 
magistrates held at Bow Street. 

The Faculty of Law of Northwestern University, Chicago, 
administering the income of the Charles Clarence Linthicum 
Foundation, announces that the sum of 1,000 dollars, and a 
bronze medal, as a first prize, and not more than five sums 
of 100 dollars each, as second prizes with honourable mention, 
will be awarded to the authors of the best monographs sub- 
mitted by Ist March, 1939, on the following subject: ‘‘ Cor- 
porations doing Business in a Foreign Country: Existing 
Legal and Administrative Restrictions and their Policy.” 


Wills and Bequests. 

Mr. Frederic Edwin 
Tyne, left £59,457. 

Mr. Thomas William Hall, 
West Smithfield, E.C., left 
£58,239. 

Mr. Charles Wigan, solicitor, of Guildford, formerly chair- 
man of the Woking Bench and for many years Under Sheriff 
of Surrey, left £59,490, with net personalty £54,195. 


Forster, solicitor, of Newcastle-on- 
of Chorley Wood and 
with net personalty 


solicitor, 
£60,331. 


THE LAW SOCIETY. 
_At the request of the Manchester Law Society, the 
vincial Meeting of The Law Society next year is to be 
at Manchester, in the week beginning 26th September, 


Pro- 
held 
1938, 


A UNIVERSAL APPEAL 
To Lawyers: For a Postcarp or a GurngA FoR A MopEL 
Form or Bequest To THE HospiraL ror EPILEPSY 
AND Paratysis, Marpa VALE, W.9. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2% Next London Stock 
Exchange Settlement, Thursday, 26th August, 1937. 


Middle 3 Approxi- 


Months. 


ENGLISH GOVERNMENT a 
Consols 4% 1957 or after 
Consols 2 % JAJO 
War Loan 34% 1952 or after a JD 
Funding 4% Loan 1980- 90 . MN 
Funding 3% Loan 1959-69 .. “. 
Funding 249% Loan 1952-57 .. Ss JD 
Funding 24% Loan 1956-61 .. . mae 
Victory 4% Loan Av. life 22 years .. MS 
Conversion | 5% Loan 1944-64 MN 
Conversion 44% Loan 1940-44 - JJ 
Conversion 345, Loan 1961 or after AO 
Conversion 3% Loan 1948-53 ue MS 
Conversion 24% Loan 1944-49 oe AO 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock .. ee = . ma 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. JJ 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after ‘is , “4 JJ 
India 44% 1950-55... asi .. MN 
India 34% 1931 or after . JAJO 
India 3% 1948 or after . JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 JJ 
Australia (Commonw’th) 3% 1955-58 AO 89 
Canada 4% 1953-58 .. - a MS, 107 
*Natal 3% 1929-49 .. i sh JJ 99 
New South Wales 34% 1930-50 eh JJ 

New Zealand 3% 1945 - a? AO 96 
Nigeria 4% 1963 .. .. «.. AO 
Queensland 33% 1950-70 —.. - JJ 96 
South Africa 34% 1953-73... ai JD) 101 
Victoria 34% 1929-49 ee oe AO, 98 


CORPORATION STOCKS 
Birmingham 3% 1947 or after oe JJ 86 
Croydon 3% 1940- 60 ws -. AQ 
*Essex County 34% 1952-72 _ JD 
Leeds 3% 1927 or after JJ; 84 
Live rpool 34% Redeemable by agre e- 

ment with holders or by’purchase . . 
London County 24% Consolidated 

Stock after 1920 at option of Corp. 
London County 3% Consolidated 

Stock after 1920 at option of a MJSD 83} 
Manchester 3% 1941 or after ‘ FA| 84 
Metropolitan Consd. 24% 1920-49 .. MJSD, 94 
Metropolitan Water Board 3% “A” 

1963-2003 .. ee es oe AO 87} 

Do. do. 3% “ B” 1934-2003 -- MS 87 

Do. do. 3% “‘ E”’ 1953-73 és JJ 934 
*Middlesex County Council 4% 1952-72 MN) 108 
* Do. do. 44% 1950-70... -- MN) 113 
Nottingham 3% Irredeemable -- MN 84} 
Sheffield Corp. 34% 1968... np JJ 1014 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture .. JJ 106 | 3 
Gt. Western Rly. 44%, Debenture .. JJ| 1174 | 3 
Gt. Western Rly. 5% Debenture .. JJ; 1283 | 3 
Gt. Western Rly. 5% Rent Charge.. FA) 127} | 3 
Gt. Western Rly. 5% Cons. Guaranteed MA 124xd) 4 
Gt. Western Rly. 5% Preference .. MA/116}xd) 4 
3 
3 
t 
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Southern Rly. 4% Debenture , JJ 104 
Southern Rly. 4%, Red. Deb. 1962-67 JJ 1064 
Southern Rly. 5%, Guaranteed -- MA) 125xd 
Southern Rly. 5% Preference MA 11443xd 
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*Not available to Trustees over par. 
tIn the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at the latest date. 
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